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THE  FIRST  NATIONAL  BANK  OF 
JONESBORO,  ILLINOIS,  $ 
corporation, 


) 


vs. 


Plaintiff -Appellee,    j 

) 
) 


/ 

Appeal  from  the 

Circuit  Court  of 


x 


ROAD  DISTRICT  NO.  8,  UNION      ) 
COUNTY,  ILLINOIS,  j 

Defendant-Appellant.   ) 


Union  County 


X 


jAANJ 


3  k     i ,  A       1 2 


and 

THE  CLEAR  CRE^.:  DRAIW&GE  AND 
LEVEE  DIoTRICT,  UNION  AND  ALJ 
DER  COUNTIES,  ILLINOIo,  THE  ) 
PRESTON  LEVEE  4&D  DRAINAGE  DIoT-j 
RICT,  UNION  COUNTY,  ILLINOIS,  ) 
ROAD  DISTRICT  NO.  10,  UNION  ) 
COUNTY,  J35LINOIS  AND  ROAD  DIST-  ) 
RICT  NOi  11,  UNION  COUNTY,  ) 
ILLINOIS,  ) 

) 
Defendants-Appellees   ) 

STONE,  P.  J. 

This  is  a  suit  in  equity  brought  by  The  First  National 
Bank  of  Jonesboro,  Illinois,  a  corporation,  Plaintiff -Appellee 
against  Road  District  No.  8,  Union  County,  Defendant-Appellant, 
and  The  Clear  Creek  Drainage  and  Levee  District,  Union  and 
Alexander  Counties,  The  r'reston  Levee  and  Drainage  District,  Union 
County,  Road  District  No.  10,  Union  County,  and  Road  District  lr  , 
11,  Union  County,  Defendants-Appellees,  to  determine  what  dis- 
position should  be  made  of  the  sum  of  $3,521.48  in  the  First  Nation- 
al Bank  of  Jonesboro,  in  an  account  entitled  "Road  District  No.  8, 
Drainage  Fund."   The  bank  sought  to  restrain  Appellant,  Road 
District  No.  8  from  proceeding  with  the  prosecution  of  a  suit  at 
law,  involving  this  sum  of  money,  and  prayed  for  a  decree  deterx,iin- 
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ing  the  ownership  of  said  fund  and  directing  disbursement.   All  of 
the  various  claimants  to  the  fund  were  made  parties  defendant. 

The  facts  out  of  which  the  controversy  arose  are  set  forth 
in  the  second  amended  complaint  and  admitted  by  all  the  parties  to 
the  suit.   The  Appellant,  Road  District  Lio.  8,  in  the  years  1915 
and  1916  levied  against  the  taxable  property  in  the  district  the 
respective  sums  of  £2500.00  and  £1500.00,  for  "ditching  to  drain 
roads".   The  proceeds  arising  from  the  collection  of  the  said  taxes, 
amounting  to  the  sum  of  ^2124.19  were  segregated  from  the  other 
funds  of  the  district  and  by  it  on  June  9,  1920  deposited  in  the 
special  account  above  mentioned,  which  with  an  accumulation  of 
interest  thereon  now  amounts  to  a  total  sum  of  S3, 521.48.   prior  to 
the  levy  and  collection  of  said  taxes,  the  appellee  drainage 
districts  and  the  filler  pond  Drainage  District  had  levied  against 
the  said  Road  District  Lio.  8  special  assessments  for  benefits  to 
the  roads  of  said  district  by  the  drainage  improvements  constructed 
by  the  said  drainage  districts. 

Subsequent  to  the  levy  and  collection  by  Road  District  ho.  8 
of  the  taxes  deposited  in  the  above  special  account,  there  have 
been  created  by  the  county  board  of  Union  Count,  appellees  Road 
District  Ko.  10  and  Road  District  LI'o.  11,  each  of  which  includes 
within  its  boundaries  territory  formerly  constituting  a  part  of 
Road  District  Ko.  8. 

On  October  24,  1941  a  final  decree  was  entered  permanently 
enjoining  the  suit  at  law,  and  fixing  the  amount  due  the  Clear 
Creek  Drainage  and  Levee  District  at  £1,828.17;  and  Preston  Levee 
and  Drainage  District  at  $1,359.64;  Road  District  1.0.  10,  S531.39 
and  Road  District  ho.  11,  £1,002,06;  that  the  total  exceeded  the 
amount  of  the  fund  in  question;  that  after  the  payment  of  costs  c 
the  fund  be  apportioned  to  these  parties,  and  that  distribution  be 
made  by  the  bank  accordingly.   Road  District  ho.  8  perfected  an 
appeal  to  the  Supreme  Court  of  Illinois,  ana  that  Court  holding 
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that  there  was  no  question  involved  which  would  Live  that  Court 
jurisdiction  ort  direct  appeal,  the  cause  was  transferred  to  this 
Court.   First  national  Bank  of  Jonesboro  vs.  Road  District  j8 ,    382 
111.  508.   The  appeal  being  dismissed  by  this  court,  (First 
National  Bank  vs.  Road  Dist.  ,/8,  322  III.  i»pp.  293)  and  appeal 
being  thereafter  a;  ain  prosecuted  to  the  Supreme  Court,  and  cause 
being  remanded  to  this  court,  with  directions  to  consider  the 
assignments  of  error  raised  in  the  Supreme  Court  (First  hat.  Bank 
vs.  Road  Dist.  ,/8,  389  111.  156),  the  case  comes  again  for  consider- 
ation by  this  court. 

In  a  brief  of  204  pages,  appellant  alleges  1+2   errors  relied 
upon  for  reversal  or  the  i'indin;  ,  orders,  judgments  and  decrees 
of  the  trial  court,   while  a  party  has  an  undoubted  right  to  make 
or  file  all  necessary  assignments  of  error,  he  should  not  increase 
their  number  unnecessarily.   The  practice  of  filing  interminable  or 
unnecessary  assignments  has  been  repeatedly  disapproved  by  the 
courts  and  it  has  been  said  that  "such  interminable  assignments, 
instead  of  impressing  the  court  with  the  thought  of  an  imperfect 
trial,  rather  cast  discredit  upon  the  worth  of  any  of  them". 
Chicago  Great  Western  R.  Co.  vs.  i.lcDonough,  lbl  Fed.  657*   While 
not  adhering  in  its  entirety  to  that  theory,  this  court  will 
endeavor  to  consider  only  the  questions  which,  in  its  opinion, 
seem  to  be  material  to  the  judgment.   Not  all  of  the  1+2   assignments 
of  error  need  be  discussed  separately. 

The  first  fifteen  assignments  of  error  attack  the  rulings 
of  the  court  made  on  questions  of  law  raised  by  the  pleadings.  0s.t 
of  a  maze  of  voluminous  pleading,  which  take  up  229  pages  of  the 
abstract  we  ascertain  that  by  special  pleas,  three  general  defenses 
were  offered  by  appellant  as  a- ainst  all  appellees,  namely  laches, 
estoppel  and  the  statute  of  limitation. 

The  statute  of  Limitation  is  purely  legal  as  contra- 
distinguished from  an  equitable  defense.   21  C.  J.  251;  Totten  vs. 
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Totten,  294  111.  70;  whetsler  et  al  vs.  Sprague,  224  111".  461. 
Both  laches  and  estoppel  depend  upon  the  principle  that  it  is 
inequitable  to  enforce  a  right  hecause  the  party  seeking  to  emorce 
the  right  has  misled  the  other  party  and  is  responsible  lor  his 
being  in  a  position  where  he  would  now  be  greatly  injured  if  the 
right  were  enforced.   Whetsler  et  al  vs.  Sprague,  supra.   As  to 
municipal  corporations,  the  statute  of  limitations,  laches  and 
estoppel  do  not  apply  except  as  to  private  rights,  and  certainly 
would  not  apply  against  a  municipal  corporation  whose  officers 
have  merely  failed  to  act.   The  case  of  Logan  County  vs.  City  of 
Lincoln,  81  111.  156,  is  a  case  entirely  in  point.   In  that  case 
the  City  of  Lincoln  sought  to  recover  its  share  of  tax  money 
collected  by  the  County,  and  the  county  ur  ed  the  defenses  of 
limitations,  laches  and  estoppel;  and  the  Court  held  that  none  of 
these  defenses  were  available.   In  the  instant  Case,  the  acts  of 
appellees  have  only  been  in  failing  to  act;  that  is,  to  enforce 
payment  from  the  fund  in  question  of  the  obligations  of  appellant. 
There  has  been  no  affirmative  act  that  has  caused  appellant  to 
assume  a  position  such  that  it  would  now  be  inequitable  to  require 
them  to  change. 

we  are  of  the  opinion  that  the  trial  court  did  not  err  in 
sustaining  the  motion  to  strike  the  special  pleas  of  appellant,  and 
we  find  no  other  reversible  error  in  any  order  of  the  court  in 
passing  upon  the  multifarious  pleadings  in  the  case. 

The  appeal  in  this  case  was  taken  without  a  supersedeas  and 
one  of  the  errors  assigned  oy   appellant  is  the  refusal  of  the  trial 
judge  to  allow  appellant,  a  municipal  corporation,  to  appeal  with- 
out bond.   The  objections  to  the  granting  of  a  supersedeas  without 
bond  was  based  on  the  contention  on  the  part  of  appellees,  that  the 
appeal  was  a  personal  venture  of  the  counsel  for  appellant,  and  that 
bond  should  be  given  as  in  cases  of  individuals.   The  mere  refusal 
of  a  party's  motion  for  supersedeas  without  bond  is  not  subject  to 
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review  unless  it  appears  that  there  is  a  clear  aouse  of  the 
descretionary  power  lodged  in  the  trial  court.   Anderson  Transfer 
Co.  vs.  Fuller,  174  111.  221;  City  of  Springfield  vs.  McCarthy  79 
111,  App.  338;  Corbly  vs.  Corbly,  20b  111.  App.  527;  McL'ahan  vs. 
Trautvetter,  305  Ij.1.  395.   We  are  of  the  opinion  that  there  was  no 
such  abuse  of  descretion  in  the  ..instant  case.   The  record  discloses 
no  effort  thereafter  on  the  part  of  appellant  to  have  a  bond  fixed 
by  the  court. 

Complaint  is  made  by  appellant  as  to  the  Court's  findings  as 
to  facts.   These  questions  seem  to  be  presented  in  the  assignments  of 
errors  27  to  33  inclusive.   The  trial  judge  saw  and  heard  the 
witnesses  and  had  advantages  which  an  Appellate  Court  does  not 
possess  in  judging  of  the  weight  which  should  be  given  to  their 
testimony  where  there  was  conflict.   Under  the  lav;  and  established 
rules  or  practice  the  conclusions  of  the  trial  judge  should  not  be 
disturbed  unless  it  clearly  appears  from  the  record  that  such  con- 
clusions are  wrong..   City  of  Quincy  vs.  ilemper  304  111.  303;  iCuehne 
vs.  Lialach  286  111.  120;  Podoshi  vs.  Stone  18b  111.  54-0;  wood  vs. 
Price  46  111.  435;  iviarble  vs.  Marble,  304  111.  229. 

btripped  of  many  of  its  unnecessary  ramifications,  the  record 
shows  that  the  fund  in  question  is  the  result  of  a  special  levy 
included  in  the  regular  levy  of  Road  District  ho.  8  for  the  purpose 
of  payin  the  judgments  obtained  by  the  drainage  district,  the 
greater  portion  of  which  fund  was  set  aside  especially  for  this 
purpose  and  allowed  to  remain  undisti\ubed  for  more  than  twenty  years. 

Inasmuch  as  this  fund  was  never  used  for  the  purpose  for 
which  it  was  levied  and  collected,  and  the  drainage  assessments  for 
which  it  was  levied  and  collected  to  pay,  had  not  been  paid  (except 
those  paid  by  the  said  Road  Districts)  the  trial  court,  we  believe 
properly,  as  an  equitable  matter,  decreed  that  the  remaining  assess- 
ments due  the  Drainage  Districts  be  paid,  and  the  Road  Districts  re- 
imbursed for  the  portion  of  the  said  assessment  so  paid  by  them, 
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plus  interest  thereon;  there  not  being  sufficient  money  in  said  fund 
with  which  to  pay  the  aforesaid  amounts  in  full,  the  Court  decreed 
that  the  same  be  pro  rated  to  the  said  Drainage  Districts  aim  Road 
Districts  in  the  ratio  that  the  respective  amounts  due  bears  to  the 
amount  of  said  fund. 

Assignments  of  error  17  to  23,  inclusive,  allege  improper  ad- 
mission of  evidence  offered  on  behalf  of  Appellees.   This  includes 
objection  to  the  testimony  of  the  witness  John  E.  Lingle,  treasurer 
of  the  Preston  Drainage  District  and  also  of  the  Clear  lake  Drainage 
District,  wherein  he  testified  to  certain  records,  as  not  being  the 
best  evidence;  objection  to  Appellee's  exhibits  10  and  11,  which 
were  respectively  Treasurer's  statement  regarding  what  his  books 
show  Road  District  ,-/8  owes  to  Preston  Drainage  District;  and 
Treasurer's  statement  regarding  what  his  boohs  show  Road  District 
Imo.  8  owes  to  Clear  Lake  Drainage  District  on  the  ground  that  these 
were  hearsay;  and  the  testimony  of  R.  Wallace  karrai-cer,  attorney 
for  Plaintiff-Appellees  and  for  Defendant-Appellees,  Drainage 
Districts,  with  reference  to  certain  statements  made  by  Paul  D. 
Reese,  during  negotiations  for  a  compromise  of  this  matter. 

It  is  well  settled  in  chancery  practice  that  where  the 
competent  evidence  is  sufficient  to  uphold  the  decree,  the  same  will 
not  be  reversed  on  account  of  the  admission  of  incompetent  evidence, 
as  the  presumption  is  that  the  chancellor  did  not  consider  the 
evidence  which  was  incompetent  in  arriving  at  his  decision.   Barton 
vs.  Hayden,  199  111.  App.  37. 

In  Jwift  vs.  Castle,-  23  111.  209,  it  was  said  by  our  Supreme 
Court;  "The  question  presented  upon  the  trial  before  the  chancellor 
as  well  as  in  the  Appellate  Court,  is,  upon  all  the  legitimate 
evidence  in  the  cause,  what  decree  should  be  rendered.   The 
chancellor  being  the  judge  of  both  law  and  evidence,  the  presumption 
is,  that  in  rendering  his  decree  he  A/ill  only  regard  that  which  is 
legal  and  pertinent.  *********      jt,  j_s  the  correct  practice  for  the 
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chancellor,  after  the  evidence  is  heard,  to  regard  no  portion  of  it 
which  is  immaterial  or  illegal,  and  to  decide  the  case  alone  on  the 
legal  evidence  adduced.   It  was  also  held  in  Treleaven  vs.  Dixon 
119  111.  548,  that  "In  chancery  cases,  the  whole  record,  including 
all  the  evidentie  offered,  is  before  us,  and  we  are  required  to 
assume  that  all  the  incompetent  evidence  was  rejected,  and  all  the 
competent  evidence  was  admitted  and  considered,  on  the  xinal  hear- 
ing.  If  there  is  competent  evidence  in  the  record  sufficient  to 
sustain  the  decree,  it  must  be  affirued;  if  not,  it  must  be 
reversed,  and  this  without  regard  to  whether  the  chancellor  may  .lave 
been  right  or  wrong  in  his  views  as  to  the  competency  of  the 
evidence  at  the  hearing. 

we  are  or  the  opinion  that  there  was  sufficient  competent 
evidence  in  this  record,  to  justify  the  decree  of  the  trial  court. 
Finding  no  reversible  errors  in  the  record,  the  decree  of  the 
Circuit  Court  of  Union  County  will  be  affirmed. 


AFFIRUED 


CULBERT30K ,    J.    and   HARTLEY,    J.    CONCUR. 
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GLEN  &  ROGERS,  ) 

)      APPEAL  FROM 
Plaintiff  -  Appellee,    ) 

T#  )  SUPERIOR  COURT 

THE  NEW  YORK,  CHICAGO  &  ST.  LOUIS     ) 

RAILROAD  COMPANY,  a  corporation,      )  COOK  COUNTY. 

Defendant  -  Appellant.   ) 

328  I.A.  123N 

MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  injury  action  under  the  Federal 
Employers'  Liability  Act.   (45  U.S.C.  51).  Verdict  and  Judgment 
were  for  plaintiff  in  the  amount  of  "30,000,  Defendant  has  appealed. 

Plaintiff  a  resident  of  Frankfort,  Indiana,  began  to 
work  for  defendant  as  an  extra  switchman  in  November  of  1942. 
He  was  injured  the  night  of  April  5,  1943  in  defendants  Frankfort 
Yard,  As  a  result  of  the  injury  his  left  leg  was  amputated  a 
few  inches  above  the  knee. 

The  Frankfort  yard  extends  east  and  west  for  about  a 
mile  and  a  half.   The  trial  was  focused  upon  approximately  3,065 
feet  west  of  a  cross  track  of  the  Monon  Railroad.   There  are  15 
tracks  in  the  Yard.  Counting  from  the  north  the  first  traok,  for 
most  of  the  distance,  is  the  "passing  track."  The  second  is  the 
Lake  Erie  "main, "  hereinafter  called  the  Main.  The  third  is  the 
"long"  traok.  The  "passing"  track  switches  into  the  Main  near 
the  west  end  of  the  Yard.  About  300  feet  east  of  this  switch 
point  a  croM  over  switch  opens  from  the  Main  to  the  "long"  track. 
South  of  the  "long  track"  are  the  balance  of  the  tracks.  Further 
south  are  various  railroad  buildings,   including  the  Yard  office. 

The  Kemp  Canning  Factory,  The  Horton  Oil  Company  building 
and  the  National  Refining  Company  are,  according  to  a  map  submitted 
with  the  briefs,  respectively  about  745  feet,  1250  feet  and  1600 
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feet  west  of  the  Monon  cross  track.   They  are  north  of  the  Yard. 
The  Horton  Building  is  on  the  west  side  of  Myrtle  Street,  the 
first  north  and  south  street  west  of  the  Kemp  Factory.  The 
Refining  Company  building  is  at  the  west  end  of  the  same  block 
as  the  Horton  Building.   A  driveway  adjoins  it  on  the  west.   The 
driveway  is  a  continuation  of  Hammond  Street  the  next  north  and 
south  street  west  of  Myrtle  Street.   The  north  lines  of  these 
buildings  are  sbout  the  same  distance  north  of  the  tracks. 

At  the  tine  of  the  accident  plaintiff  lived  on  Morrison 
Street  which  is  the  first  east  and  west  street  north  of  the  tracks. 
His  home  was  about  a  block  and  a  half  west  of  Hammond  Street, 

The  Issues  made  by  the  pleadings  were  whether  plaintiff 
when  injured  "was  working"  or  was  a  trespasser;  whether  he  was 
called  for  duty  in  interstate  commerce;  whether  defendant's 
employees  on  their  way  to  the  Yard  Office  customarily  climbed 
between  cars;  whether  any  such  custom  was  known  and  accepted  by 
defendant;  whether  plaintiff  was  injured  as  a  result  of  defendant's 
negligently  starting  a  standing  train  with  a  violent  jerk  without 
signal  or  warning  while  plaintiff  was  climbing  between  the  12th 
and  13th  cars  after  his  peril  was  seen  by  defendant's  brakeman,  or 
as  a  result  of  plaintiff's  conduot  in  trying  to  climb  between  cars 
of  a  moving  train;  and  whether  defendant  owed  plaintiff  a  duty 
under  the  circumstances* 

Defendant  contends  the  court  committed  error  in  denying 
its  motions  for  directed  verdict  at  the  close  of  plaintiff's  case 
and  at  the  close  of  all  the  evidence  and  for  Judgment  notwithstanding 
the  verdict.  It  says  there  was  no  evidence  tending  to  prove  either 
that  plaintiff  was  employed  in  interstate  commerce  at  the  time  of 
the  injury,  or  that  defendant  was  negligent  under  the  circumstances. 
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According  to  plaintiff1 s  testimony  he  was  crossing  the 
Yard  on  his  way  to  defendant's  Yard  Office  in  response  to  a  call 
for  assignment  to  his  railroad  duties.   He  was,  accordingly,  at 
work.   C.  M*  &  St.  P.  R.  Go.  v.  Kane.  33  Fed.  Rep.  (2)  866; 
Virginian  Ry.  Co.  v.  Early.  130  Fed.  Rep.  (2)  548;  Erie  R.  R.  Co. 
v.  Wlnfield.  244  U#  S.  170;  Gldley  v.  Chicago  3hort  Line  R.  R.  Co.. 
346  111.  122. 

In  order  to  come  under  theAct  plaintiff  must  show  that 
part  of  hie  duties  were  in  furtherance  of,  or  in  some  way  directly 
or  closely  and  substantially  affected,  Interstate  commerce.   45 
U»  S.  C*  A.  Sec*  51  as  amended  in  1939;  Thomson  v.  Industrial 
Commission.  380  111.  386. 

Plaintiff  testified  that  he  was  called  to  report  for  the 
10:30  P.M.*  Job;  that  he  had  worked  on  that  job  a  great  many  times; 
that  the  first  assignment  of  that  crew  was  to  ohange  the  engine  on 
Train  Ho,  10;  that  the  next  assignment  was  a  like  performance  on 
Train  Ho*  9;  and  that  both  of  these  were  interstate  trains. 
Defendant  says  that  if  plaintiff  was  injured  in  the  manner  alleged, 
there  was  a  mere  expectation  on  his  part  that  he  would  work  on 
interstate  commerce.   It  relies  on  Erie  R.  R.  Co.  v.  Welsh,  242 
U.  S,  303,  and  many  oases  which  followed  its  ruling,  for  the  rule 
that  mere  expectation  of  employment  in  interstate  commerce  is  not 
enough  to  bring  an  injured  employee  within  the  Act,   Among  others, 
we  have  read  the  following  cases  on  the  question  whether  plaintiff 
was,  when  injured,  engaged  in  interstate  commerce.  Erie  R.  R.  0o« 
v,  Welsh.  242  U.  S.  303}  Erie  R«  R,  Co.  v,  Wlnfield.  244  U.  S,  170; 
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Meaae  v.  Reading  Co.,  191  Atl,  402;  Reese  v.  Pennsylvania  R.  R.  Co., 
180  Atl.  188;  Lowden  v.  Industrial  Commission,  367  111.  596; 
C.  &   A.  R.  R.  Co.  y.  Industrial  Commlsalon.  290  111.  599;  Grand 
Trunk  &  We stern  Ry,  v.  Industrial  Commission.  291  111.  167;  111.  Cen. 
Ry.  v.  Behrens,  233  U.  S.  473;  South  Pacific  Co.  v.  Industrial 
Commission,  113  Pac.  (2)  763;  Ermln  v.  Pennsylvania  R.  R«  Co.,  36 
Fed.  Supp.  936;  Mltohell  v,  L.  &  B.  R.  R.  Co.,  375  111.  545;  Vella 
▼•  Reading  Co..  187  Atl.  495 J  Thomson  v.  Industrial  Commission. 
380  111.  386;  Gldley  v.  Chicago  Short  Line  Railway  Co.,  346  111,  122; 
Labor  Board  v.  Jones  &  Laughlln,  301  U,  S.  1. 

The  State  cases  cited  generally  involve  the  question 
whether  the  injury  came  under  the  Workmens'  Compensation  Acts  or 
the  Federal  Employers  Liability  Act,  In  these  cases  the  railroads 
were  contending  the  Federal  Act  applied.   Some  were  decided,  before, 
and  some  after,  the  1939  Amendment  to  section  51  of  the  Act.   This 
amendment  was  enacted  to  liberalize  the  Act  so  as  to  protect 
employees  engaged  Interchangeably  in  interstate  and  Intrastate 
commerce  where,  at  the  time  of  the  injury,  part  of  the  employee's 
duties  directly,  closely  and  substantially  affected  interstate 
commerce.  Ermln  v.  Pennsylvania  R.  R,  Co..  36  Fed.  Sup,  936; 
Southern  Pacific  Co.  v.  Industrial  Commission.  113  Pac,  f2)  763. 

We  think  discussion  of  the  various  cases  read  would  not 
be  helpful  in  deciding  this  point.  Plaintiff,  when  injured,  was 
working.  Actually,  he  had  not  begun  his  duties.  He  cannot  be 
left  in  a  vacuum*  We  must  say  either  that  he  was  working  in  inter- 
state commerce  or  intrastate  commerce.   The  parties  stipulated 
at  the  trial  that  the  10  J 30  crew,  the  night  of  April  5th,  engaged 
in  both  interstate  and  intrastate  commerce.  On  this  question  of 
law  we  must  make  the  inference  favorable  to  plaintiff.  We,  there- 
fore, hold  that  there  was  evidence  tending  to  show  he  was  engaged 
in  interstate  commerce. 
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At  the  trial  plaintiff  relied,  upon  defendant's  general 
negligence  and  violation  of  its  Rule  16. 

Where  an  employee  is  injured  in  a  switch  movement  and 
claims  negligence  through  failure  to  give  a  signal,  he  must  show 
that  defendant's  servants  knew  or  had  reason  to  believe  that  he 
was  in  a  place  of  danger.   Chesapeake  &  Ohio  v.  Mlhas .  280  U.  S. 
102;  Sumney  v.  Southern  Railway  Co..  89  Fed.  (2)  437;  and  Fernal* 
v,  Boston  &  M.  R.  R..  62  Fed,  (2)  782.   Plaintiff  testified  that 
the  night  of  the  accident,  after  receiving  the  call  to  work,  he 
entered  the  Yard  and  came  to  a  freight  train  standing  on  the  Main; 
that  he  spoke  to  a  brakeman  standing  on  the  north  side  of  the  train 
and,  according  to  custom  and  observed  by  the  brakeman,  he  climbed 
between  the  cars  and  that,  without  warning,  the  train  was  moved 
suddenly  as  a  result  of  which  he  was  thrown  and  injured.  We 
think  this  testimony  tended  to  prove  the  general  negligence. 

Where  an  injured  employee  depends  for  recovery  upon 
the  violation  of  a  custom  or  rule,  he  must  show  that  he  came  within 
the  custom  or  rule,  Chesapeake  &  Ohio  v,  Mlhas;  Thomson  v.  Downey, 
78  Fed.  (2)  487;  Reynolds  v,  N.  Y.  0.  W.  Ry.  Co..  42  Fed.  (2)  164; 
and  Spelrlng  v.  C.  E.  &  I.  R.  R.  Co..  525  111,  App,  576,  Plaintiff 
testified  that  the  course  he  followed  after  entering  the  Yard 
was  customary  for  him  and  his  fellow  employees;  that  this  custom 
was  known  to  and  accepted  by  the  defendant;  that  defendant's  rule 
No,  16  prescribed  two  short  blasts  of  a  whistle  to  signal  the 
starting  of  a  train  from  a  standing  position;  that  the  rule  was 
customarily  complied  with;  and  that  the  train  was  standing  and 
^      suddenly  moved  without  the  whistle  being  blown.  We  think  this 
^/^— testimony ,-ii)  ample  to  take  to  the  Jury  the  question  whether 
defendant  was  negligent  in  violating  rule  No,  16* 
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On  these  several  Questions  of  law  defendant  points  to 
testimony  unfavorable  to  plaintiff  and  suggests  unfavorable 
inferences  from  its  cross-examination  of  plaintiff  and  from  the 
wording  of  Rule  16,  In  deolding  these  questions,  however,  we 
consider  only  the  favorable  evidence  and  Inferences. 

Defendant  also  contends  the  verdict  is  against  the 
manifest  weight  of  the  evidence  on  the  questions  of  its  negligence 
and  plaintiff's  employment  in  interstate  commerce. 

Plaintiff  alleged  that  after  informing  defendant's 
brakeman  of  his  purpose,  he  "commenced"  to  climb  between  the  12th 
and  15th  cars  of  a  standing  freight  train  consisting  of  an  engine 
and  75  cars  and  was  injured  when  the  train  was  started  without 
warning.  At  the  trial  he  testified  that  he  crossed  "the  passing" 
track  after  entering  the  Yard  along  the  west  side  of  the  Refining 
Building,  came  to  the  70  oar  train  standing  on  the  Main,  climbed 
through  at  a  point  about  15  or  20  cars  from  the  engine  and  was 
injured  a  little  west  of  the  Refining  Company.  Plaintiff's 
attorney  argued  to  the  Jury  that  plaintiff  spoke  to  defendant's 
Brakeman  Haas  before  mounting  the  train  and  was  injured,  not 
when  the  entire  train  was  moved,  but  when  at  least  the  first  ten 
ears  west  of  Haas  were  moved. 

Haas,  according  to  undisputed  testimony,  was  standing 
where  the  front  cut  of  cars  was  uncoupled  from  the  train.   This 
point,  according  to  the  map  submitted  with  the  briefs  was  more  than 
1200  feet  west  of  the  place  where  plaintiff  says  he  was  injured, 
yet  plaintiff's  attorney  in  his  argument  locate*  plaintiff  where 
Haas  was  standing.  Haas  stood  about  120  feet  east  of  the  cross- 
over switch  where  the  cut  of  cars  was  uncoupled.   If  plaintiff 
attempted  to  go  through  the  train,  20  cars  from  the  engine,  he 
would  have  been  10  cars  to  the  east  of  Haas  and  not  less  than  800 
feet  west  of  where  he  said  he  was  injured,, 
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This  divergence  between  plaintiff's  allegations  and  proof 
and  his  attorney's  argument  is  a  serious  one.   Allowing  for  the 
prevailing  darkness  in  the  Yard,  we  still  cannot  reconcile  the 
divergent  theories,  Where  a  plaintiff  relies  upon  negligence, 
arising  from  facts  which  he  alleges,  he  establishes  a  theory  under- 
lying his  case.   The  case  he  presents  to  the  jury  should  support 
that  theory.  Hie  opponent  has  the  right  to  expect  such  a  presentation 
in  preparing  the  defense.   In  this  case,  one  theory  was  followed  in 
proof  and  another  in  argument.   Both  cannot  be  reconciled  with  the 
evidence  and  physical  facts.   They  are  inconsistent  with  each  other. 
If  the  accident  happened  as  plaintiff's  attorney  argued  to  the  Jury, 
it  could  not  have  happened  as  plaintiff  said  it  had.  Plaintiff 
cannot  have  the  advantage  of  Haas1  location  without  the  disadvantages. 
If  he  was  injured  where  he  says  he  was,  he  could  not  have  been  on 
the  cut  of  cars  which  was  moving.  If  he  was  injured  in  the  movement 
of  the  cut  of  cars,  he  could  not  have  been  Injured  where  he  says 
he  was.  If  we  say  that,  because  of  his  Injury,  he  does  not  recall 
where  the  accident  occurred,  we  cast  a  shadow  over  all  of  his 
testimony.   In  view  of  the  distanoes  which  we  have  hereinbefore 
marked  and  will  hereinafter  refer  to,  we  cannot  be  said  to  require 
undue  precision.  All  of  the  defendant's  employees  who  testified 
on  the  point,  located  the  place  of  olaintiff's  injury  near  the 
'^anning  Factory,  at  almost  800  feet  east  of  where  plaintiff  says 
he  was  injured  and  more  thaii  2,000  feet  east  of  where  plaintiff's 
attorney  locates  the  injury.  There  is  no  theory  that  the  train 
moved  backward. 

Plaintiff  admitted  saying  in  the  pre-trial  deposition  of 
October,  1943  that  he  was  injured  at  a  point  250  yards  from  the 
Yard  office  as  he  was  traveling  on  a  line  vouthwest  from  his  home. 
He  denied  testimony  of  a  conversation  with  a  fellow  employee  after 
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being  discharged  from  the  hospital  that  he  was  hurt  at  a  point  near 
the  Canning  Factory,  "going  through"  a  moving  train.  He  denied 
testimony  of  defendant's  olalm  a^ent  and  a  court  reporter  of  a 
statement  by  him  April  12th  that  he  was  injured  when  the  moving  train 
started  to  stop.  He  said  he  did  not  recall  saying  then  he  was  not 
sure  whether  he  went  between  the  oil  barns  and  the  Canning  Factory 
or  west  of  the  oil  barns,  and  diet  not  remember  saying  he  crossed 
the  "stock"  track.  This  traok  was  north  of  the  "paeilng"  track 
for  several  hundred  feet.  It  began  east  of  the  Canning  Factory. 
Plaintiff  admitted  at  the  trial  that  the  "stock"  traok  did  not  extend 
as  far  west  as  the  path  alongside  the  Refinery.  He  said  he  did  not 
recall  saying  in  the  April  12th  statement  that  the  train  was  going 
west.  He  denied  saying  it  was  going  12  or  15  miles  an  hour.  He  did 
not  recall  saying  he  was  12  or  15  cars  back  of  the  engine,  or  that 
he  was  going  to  ride  on  the  train  Just  long  enough  to  cross  the  track, 
or  that  one  gets  careless  working  around  "that  stuff",  or  that  10  or 
12  cars  had  passed  him  after  the  accident. 

We  recognise  that  the  credibility  of  witnesses  is  for  the 
Jury  and  that  this  question  includes  the  consideration  of  plaintiff's 
impeachment  by  previous  statements  and  testimony.   There  were  other 
factual  disputes  such  as  what  time  plaintiff  was  called,  and  for 
what  Job,  and  whether  he  was  conscious  or  unconscious  after  the 
accident.  We  need  not  consider  these  matters,  however,  for  in  view 
of  what  we  have  already  said,  the  Judgment  must  be  reversed  and  the 
cause  remanded  since  the  verdict  is  against  the  manifest  weight  of 
the  evidence* 

In  aid  of  a  new  trial  we  wish  to  point  out  that  we  see  no 
error  in  the  trial  court's  refusal  to  submit  interrogatories  Nos.  3 
and  4  tendered  by  the  defendant. 
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We  also  wish  to  point  out  that,  after  plaintiff's  case 
was  in,  plaintiff  was  given  leave  to  amend  his  complaint  so  as  to 
make  more  specific  subparagraph  11  (b).   After  all  the  evidence  was 
in  and  the  instructions  were  under  discussion,  plaintiff's  attorney 
in  objecting  to  instructions  offered  by  defendant  as  to  the 
charges  in  paragraphs  11  (b)  and  11  (c),  said  there  was  no  need  of 
those  instructions  since  the  charges  in  those  paragraphs  were 
abandoned.   The  verdict  was  returned  January  12,  1944.  January  22nd, 
defendant  moved  for  judgment  notwithstanding  the  verdict.  May  15th 
the  court  granted  plaintiff  leave  to  file  the  amendment  to  sub- 
paragraph 11  (b).  June  23rd,  defendant's  motion  for  Judgment  was 
denied  and  judgment  for  plaintiff  entered. 

Amendment  may  be  made  after  verdict  or  Judgment  to  conform 
the  pleadings  and  proof.  In  this  case,  however,  an  amendment  was 
permitted  to  a  paragraph  which  had  been  abandoned.  On  the  basis 
of  the  abandonment,  two  instructions  offered  by  defendant  appear  to 
have  been  refused,  No  complaint  is  made  of  this.   We  simply  point 
out  the  condition  of  the  record. 

Judgment  of  the  Superior  Court  is  reversed  and  the  cause 
is  remanded  for  a  new  trial* 

JUDGMENT  REVERSED  AND  CAUSE  REMANDED, 

LEWE  AND  BURKE,  JJ.  CONCUR. 
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SCHUSTER,  j    APPEAL  FROM 

Appellants,  J 

V.  SUPERIOR  COURT 
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JEFFERSON  ICE  COMPANY,  a  corporation, 

and  BEN  RIEKEN,  )  COOK  COUNTY. 
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Appellees, 
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MR*  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF 
THE  COURT* 

This  is  an  action  to  recover  for  personal  Injuries  and 
property  damage  arising  out  of  a  collision  on  September  26,  1942, 
between  plaintiffs'  automobile  and  defendants1  truck.  Verdicts 
and  Judgment  were  for  defendants,  and  plaintiffs  have  appealed. 

Plaintiffs,  with  Ray  Schuster  driving,  left  home  in 
Western  Springs,  Illinois  in  their  1942  Ford  coupe  for  Madison, 
Wisconsin.  Rain  and  mist  prevailed  and  the  pavement  was  wet  as 
they  drove  northwest  on  U.  S.  Highway  No.  14,  approaching  Crystal 
Lake,  Illinois.  As  they  came  to  about  the  center  of  a  long  curve 
leading  under  the  Chicago  &  Northwestern  R.  R.  viaduct,  their 
car  and  the  Ice  Company's  truck-trailer  driven  by  Rleken  bound 
southeast,  collided.  Plaintiffs'  car  veered  northwest  off  of  the 
road  on  to  a  dirt  shoulder  and  Into  a  rail  guarding  the  north 
boundary  of  the  highway  and  was  deflected  southwest  where  It 
came  to  rest  about  100  feet  east  of  the  viaduct.   The  truck-trailer 
proceeded  southeast  about  200  feet  after  the  collision.  Both 
plaintiffs  were  injured  and  their  automobile  badly  damaged. 

In  their  complaint  they  charge  the  defendants  with 
negligence  in  driving  at  an  unreasonable  speed  and  on  the  wrong  side 
of  the  curved  road  in  violation  of  Par.  146  (a),  (b),  subparagraph 
4  (6c),  and  Pars.  151,  152  and  155  of  the  Motor  Vehicle  Act 
(Chap.  95*,  111.  Rev,  Stats.).   Defendants  made  issue  of  these 
charges. 
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Rieken  testified  that  he  was  "coasting"  down  the  highway 
about  20  nilea  an  hour.   The  highway  inclined  slightly  to  the  east. 
Ray  Sohuster  testified  that  It  was  "pretty  hard"  to  Judge  speed 
within  10  miles  of  the  actual  rate.   He  said  he  would  not  care  to 
Judge  the  speed  of  the  truck.   Ruth  Schuster  "did  not  particularly 
see  the  truck  approaching,"  Marian  Marvll,  plaintiff's  witness, 
gave  as  her  opinion  of  the  truck-trailer's  speed  40  miles  per  hour. 
She  was,  according  to  her  testimony,  "10  or  14",  "15  or  20"  feet 
to  the  rear  of  plaintiff's  car  on  the  curve.  We  cannot  say  the  Jury 
should  have  found  that  the  truck-trailer  at  the  time  of  the  aooident 
was  being  driven  at  an  unreasonable  rate  of  speed. 

Rleken  says  he  did  not  decrease  his  speed  while  going 
about  the  curve.  Plaintiffs  seize  on  this  testimony  as  support  for 
their  claim  that  defendant  violated  paragraph  146  of  the  Act,  by 
failing  to  slow  down  as  he  rounded  the  curve.   We  do  not  agree  that, 
under  the  circumstance*  of  this  case,  the  Jury  was  required  to  find 
defendant  negligent  in  not  reducing  the  speed  below  20  miles  an 
hour  as  he  drove  around  the  curve. 

At.  the  place  where  the  collision  occurred  the  highway  is 
20  feet  wide.   The  black  center  line  divides  it  Into  two  10  feet 
lanes.  The  inside  or  southeast  edge  is  about  15  inches  lower  than 
the  outside  or  northwest  edge.  This  point  is  about  the  center  of 
the  curve.  The  curve  here,  according  to  the  testimony  and  exhibits, 
is  sharper.   It  is  obvious  that  if  plaintiffs  Ford  and  the  entire 
truck-trailer  passed  each  other  while  each  was  on  its  own  side  of 
the  highway,  the  collision  would  not  have  occurred.   Since  it  did 
occur,  one  of  them  encroached  in  some  way  upon  the  lane  for  traffic 
going  in  the  opposite  direction.  The  question  of  which  one  so 
encroached  was  the  crucial  question  of  faot  in  the  case. 
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At  the  trial  Hay  Sohuster  testified  thst  he  observed  the 
truck-trailer  appreach  and  that  It  and  the  Ford  were  In  their 
proper  lanes  In  the  Mghway,  and  that  they  passed  and  that  is  all 
he  remembers.   His  wife  testified  that  they  were  traveling  about 
35  miles  an  hour  on  the  right  side  of  the  highway  and  that  their 
oar  passed  the  cab  of  the  truck  and  that  the  trailer  struck  their 
car  and  "we  were  swept  right  off  the  road  *  ♦  *."  Marian  Marvil 
testified  that  she  was  driving  her  car  to  the  rear  of  plaintiffs1 
for  about  10  or  15  miles;  that  she  was  driving  about  35  miles  an 
hour  and  that  the  two  cars  kept  about  the  same  relative  distance; 
that  going  about  the  turn  plaintiffs'  car  was  about  "10  or  14"  or 
*15  or  20"  feet  ahead  of  witness1  car;  that  the  truok  came  down 
the  "incline  rather  fast";  that  the  impact  occurred  at  the  "angle" 
of  the  curve;  and  that  the  trailer  "lurched"  over  into  the  north- 
westbound  lane  and  struck  plaintiffs'  car,  throwing  it  off  the  road 
into  the  guard  rail, 

Rieken  testified  that  the  trailer  was  8  feet  wide;  that 
he  was  driving  about  6  inches  from  the  south  edge  of  the  highway; 
that  the  Ford  came  toward  him  "pretty  fast  and  it  straddled"  the 
black  center  line  of  the  highway  and  as  it  came  closer  the  front 
end  was  "cutting  into  me;"  that  the  truck  passed  the  Ford  and  that 
all  he  knew  was  that  something  hit  the  trailer,  as  though  someone 
had  thrown  a  stone  against  it  and  that  he  stopped  and  discovered 
the  accident  and  that  "no  part  of  my  outfit"  deviated  from  the 
right  side  of  the  road* 

Plaintiffs  were  corroborated  by  the  testimony  of  Witness 
Mafrvil  that,  at  the  time  of  the  oolllsion,  the  Ford  was  on  the 
right  side  of  the  highway.   In  his  pretrial  deposition  Rieken  stated 
that  when  he  first  observed  Schuster's  oar  it  was  in  the  proper  lane  and 
that  when  it  passed  him,  it  was  in  its  proper  lane  but  coming  toward 
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the  black  center  line.  He  also  stated  that,  going  around  the  curve 
he  had  to  watch  his  truck  and  did  not  know  where  the  Schuster  auto- 
mobile was  with  reference  to  the  black  line*  It  will  be  seen  that 
this  testimony  is  somewhat  different  than  that  given  by  him  at 
the  trial.  At  the  trial  he  said  he  saw  the  plaintiffs1  car  after 
he  was  125  or  150  feet  out  from  the  viaduct.  In  the  pre-trial 
deposition  his  testimony  was  that,  his  first  view  of  the  car  was 
as  he  came  from  under  the  viaduct. 

It  might  seem  in  view  of  the  differences  in  defendants* 
testimony,  before  and  at  the  trial,  that  the  witness  Marvil's 
testimony  should  weigh  the  soale  in  olaintiffs1  favor.  The  Jury, 
however,  may  have  considered  improbable  her  testimony  that  she 
was  driving  35  miles  per  hour  over  the  wet  pavement,  turning  the 
curve  at  a  distance  of  only  M10  to  14",  "15  or  20"  feet  to  the 
rear  of  plaintiffs'  car.  The  Jury  may  have  believed  that  if  she 
were  that  close  she  hardly  could  have  avoided  the  truck-trailer 
which  did  not  hit  her  car  "so  far  as  I  know"  and  plaintiffs1  veering 
car.  The  Jury  may  have,  in  this  view,  further  believed  that  if  she 
were  much  farther  to  the  rear  at  the  point  of  impact,  her  position 
for  accurate  perception  of  the  rear  of  the  truck-trailer  was  not 
very  good* 

It  is  true  that  the  skid  marks  were  found  only  north  of 
the  center  line,  They  are  not  so  located,  however,  so  as  to  make 
the  Jury's  verdict  unwarranted.  Photographs  in  evidence,  taken  by 
Ray  Schuster  show  that  the  center  of  the  left  side  of  his  car  bore 
the  brunt  of  the  impact.   There  is  only  ohe  picture  of  the  front 
of  the  ear.  This  shows  damage  to  the  left  headlight  at  a  point 
level  with  the  damage  to  the  left  rear  mudguard  of  the  trailer, 
There  were  no  pictures  available  of  the  side  of  the  left  front 
fender  of  plaintiffs1  oar.  We  believe  this  evidence  of  the  physical 
damage  is  consistent  with  defendants1  theory  of  the  accident* 
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In  ooncluelon  we  believe  that  the  verdict  was  not 
against  the  manifest  weight  of  the  evidence . 

The  plaintiffs  complain  that  the  Judgment  should  be 
reversed  because  of  error  In  the  giving  of  certain  instructions 
for  defendants. 

Instruction  No.  9  told  the  Jury  they  were  not  bound  to 
believe  something  to  be  a  fact  merely  because  a  witness  so  stated, 
provided,  from  all  the  facts  and  circumstances  of  the  case,  the 
Jury  believed  otherwise.  Plaintiffs  criticize  this  instruction 
for  unduly  singling  out  the  Witness  Marvil,  for  use  of  the  term 
"merely"  and  because  the  Jury  is  not  limited  to  the  evidenoe  In 
the  case.  We  see  no  merit  in  the  first  criticism,  nor  the  second* 
Stollery  v.  Sprague.  301  111.  App.  209.   In  support  of  the  third, 
plaintiffs  rely  upon  Ryan  v.  The  People.  122  111.  App.  461.   In 
that  case  an  instruction  similar  to  this  was  disapproved.   The 
word  "facts"  in  the  instant  instruction,  however,  makes  it  more 
acceptable,  although  the  term  "circumstances"  might  be  misleading. 
Moreover,  in  the  Ryan  case  the  reversible  error  was  found  not  in 
giving  the  instruction  similar  to  the  one  here,  but  in  the  giving 
of  another* 

Instruction  No.  12  is  similar  to  the  "5th  instruction" 
set  out  in  U.  S.  Brewery  v.  Stoltenberg,  211  111,  535.   These 
instructions  sought  to  state  the  law  as  to  direct  and  circumstantial 
evidence.   Defendants  here  substituted  the  words,  "Is  sufficient  to 
warrant  a  reasonable  conclusion  that  the  fact  in  dispute  is  true" 
for  the  words  in  the  instruction  in  that  case,  "constitute  a  pre- 
ponderance of  the  evidence."  We  cannot  approve  the  instruction  as 
modified  by  defendants,  but  it  seems  clear  that  plaintiffs  were 
not  harmed  by  the  giving  of  it.   Instruction  13  is  not  well  drawn. 
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we  do  not  believe,  however,  that  the  giving  of  It  was  error.   Mo 

other  Instruction  was  offered  or  given  defining  "proximate  cause* 

and  this  instruction  did  not  define  the  tens  veil,  but  we  believe 

the  Jury  could  understand  the  definition  given. 

Plaintiffs  oomolein  of  the  giving  of  instruction  No.  18. 

It  told  the  Jury  to  take  into  consideration,  in  determining  how 

much  eredenoe  to  give  plaintiff a*    evidence,  "that  they  are  plaintiffs 

and  interested  In  the  result  of  the  suit,  in  determining  the  question 

of  whether  or  not  the  defendant  Jefferson  Ice  Company  Is  frailty." 

Minus  the  italicized  words,  this  Instruction  has  been  ar?nroved  where 

plaintiff  the 
the  defendant  was  a  corporation  and  tnt/only  witness  entitled  to 

receive  or  be  liable  for  the  payment  of  money.  C.  &  K.  I.  ft.  a.  Go. 

v.  Burrldge.  211  111.  9.   It  has  been  condemned  where  defendants 

are  natural  persons  only  (^ngstrp.m,  v.  Olson,.  248  111,  hpp,   480), 

and  where  there  is  a  corporate  and  natural  defendant  and  both  the 

plaintiff  ana  natural  defendant  testify.   Poellefleld  v.  Travelers 

Ins.  Co..  503  111.  App.  123.  In  the  Olson  cage  the  living  of  the 

instruction  wae  not  the  nrinelpal  error  upon  which  reversal  rested. 

In  the  Poellefleld  ease  another  instruction  told  the  Jury  it  should 

not  discredit  defendant's  testimony  "from  caprice  or  merely  because 

he  is  defendant.*  In  the  instant  case  Instructions  15  and  16  instructed 

the  Jury  generally  as  to  the  bias  Interest,  etc.  of  witnesses. 

Sued  alone,  the  corporate  defendant  would  have  been  entitled  to  the 

instruction.  Plaintiff  Joined  ^leken  as  co-defendant.  The 

italicised  words,  apparently  sought  to  limit  the  Instruction  to  the 

lee  Company.   >'•  cannot  eay  that  the  instruction  Klven  misled  the 

Jury  nor  prejudiced  olaintiffs  in  view  of  this  record. 

Instruction  No.  22  told  the  Jury  th*t  each  nlalntlff  was 

duty  bound  to  exercise  ordinary  care  to  look  out  for  danger  and  to 

avoid  injury  as  the  truck  driver  was,  and  that  one  was  not  held  in 
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any  higher  degree  of  care  In  the  law  than  was  the  other.  This 
Instruction  was  poorly  drawn  and  nay  not  have  baen  ola&r.   The 
words,  "look  out  for  danger*  should  hats  been  omitted.  Instructions 
No*  20  and  83,  however,  clearly  outlined  the  meaning  of  the 
ordinary  care  required  of  plaintiff, 

We  find  no  reversible  error  in  the  Instructions  criticized. 

For  the  reasons  given  the  Judgment  is  affirmed. 


yore  akb  mm**    jj.  contra. 
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\We  do  not  believe,  however,  that  the  giving  of  it  was  error.  Nd 

V  i    „ 

other  instruction  was  offered  or  given  defining  "proximate  cause" 

\ 
and  tlHs  instruction  did  not  define  the  term  well,  but  we  believe 

\ 
the  Jury  -could  understand  the  definition  given. 

instruction  No.  22  told  the  Jury  that  each  plaintiff  was 

duty  bound  to  exercise  ordinary  care  to  look  out  for  danger  and  to 

\ 
avoid  injury  as  tt^e  truck  driver  was,  and  that  one  was  not  held  in 

v 
any  higher  degree  of\oare  in  the  law  than  was  the  other.  This 

V 

instruction  was  poorly  "drawn  and  may  not  have  been  clear.  The 
words,  "look  out  for  dangerf  should  have  been  omitted.  Instructions 
No.  20  and  23,  however,  clear1^.outlined  the  meaning  of  the 
ordinary  care  cequired  of  plaintiff. 

We  find  no  reversible  errorXin  the  instructions  oriticized* 
For  the  reasons  given  the  Judgment  is  affirmed, 

V 

JUD&MENT  AFFJCSMED, 


LEWE  AND  BURKSf,    J  J.    CONCUR, 
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ERROR  TO 


COOK  COUNTY, 


43309 

PEOPLE  OF  THE  STATE  OF  ILLINOIS,   ) 

Defendant  In  Error.        ) 

) 
v.  )         COUNTY  COURT 

) 
AMANTE  RONGETTI,  ) 

Plaintiff  in  Error.        i 

o &> kj  X»A«  1.24 

MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT, 
In  a  five  count  information  filed  in  the  County  Court 
of  Cook  County, Amante  Rongettl  was  charged  with  violating  pro- 
visions of  Sec.  24  of  the  Medical  Practice  Act,  (Sec.  161.,  Ch. 
91,  111.  Rev.  Stat.  1945),  A  motion  to  quash  the  information 
was  overruled.  Thereupon  he  pleaded  not  guilty.  The  case  was 
tried  before  the  oourt  and  a  jury.  The  court  directed  a  verdict 
for  the  defendant  as  to  Counts  3  and  4  and  denied  motions  for  a 
directed  verdict  as  to  Counts  1,  2  and  5,  Count  1  alleged  that 
defendant  diagnosed,  or  attempted  to  diagnose,  the  ailment  of 
Louis  Jancaak  as  kidney  trouble.  Count  2  alleged  that  defendant 
did  prescribe  a  large  quantity  of  distilled  vater  for  the  supoosed 
kidney  trouble  of  Louis  Janczak,  Count  5  charged  that  defendant 
maintained  an  offioe  at  2900  West  Van  Buren  Street,  Chioago, 
equipped  with  a  stethoscope,  a  blood  pressure  aoparatus,  a 
physioians1  examining  table,  a  sterilizing  cabinet  and  bottles 
containing  unknown  ingredients.  The  Jury  found  defendant  guilty 
as  charged  in  Counts  1,  2  and  5,  Motions  for  a  new  trial  and 
in  arrest  of  Judgment  were  denied  and  judgment  was  entered  on 
the  verdict.  Defendant  was  sentenced  to  serve  90  days  in  the 
common  Jail  of  Cook  County  and  to  pay  a  fine  of  300  and  costs 
of  court.  He  brings  the  case  here  by  writ  of  error. 
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Defendant  urges  ttet  Qounts  1,  2  and  5  should  have 
been  quashed.   The  information  In  the  Instant  case  is  almost 
identical  in  form  with  those  in  People  v.  Shaver.  367  111.  339, 
People  v.  Spencer,  369  111.  57;  People  v.  Paderewski.  373  111.  197; 
People  v.  Moe.  381  111.  235;  People  v.  Kabana.  383  111.  284. 
The  objections  now  urged  were  made  in  those  cases  and  the  seme 
authorities  used  to  sustain  the  claim  that  no  crime  was  properly 
charged,  and  such  contentions  were  denied.  No  error  was  committed 
in  holding  the  information  good. 

Defendant  maintains  that  the  court  erred  in  permitting 
Immaterial  and  Irrelevant  testimony  on  behalf  of  the  People  and 
in  denying  the  motion  to  direct  a  verdict  for  the  defendant.  He 
also  insists  that  the  verdict  and  judgment  are  contrary  to  the 
law  and  evidence  and  that  the  court  erred  in  denying  his  motions 
for  a  new  trial  and  in  arrest  of  judgment.  Arguing  these  points, 
defendant  states  that  the  testimony  of  the  complaining  witness, 
Janczak,  gave  his  opinion  as  to  a  technical  subject  of  which  he  had 
no  knowledge.   The  testimony  of  this  witness  was  confined  to  what 
he  saw  and  heard.  He  described  the  furnishings  of  the  office  in 
terms  that  any  layman  would  understand.  He  described  the  blood 
pressure  equipment  and  the  manner  in  which  it  was  used.   The  other 
equipment  described  is  within  the  common  knowledge  of  the  average 
layman.  The  court  did  not  err  in  denying  defendant's  motion  for 
a  directed  verdict.  We  are  of  the  opinion  that  the  judgment  and 
verdict  are  amply  supported  by  the  evidence.   The  Judgment  is  not 
contrary  to  the  law  or  the  evidence  and  the  court  did  not  err  in 
overruling  defendants  motions  for  a  new  trial  and  in  arrest  of 
Judgment* 

Therefore,  the  Judgment  of  the  County  Court  of  Cook 
County  is  affirmed, 

JUDGMENT  AFFIRMED* 
KILEY,  P.J.  AND  LEWE,  J.  CONCUR. 
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In  the  Matter  of  the  Estate  of 
GUSSIE  TEICHMAN,  formerly  known 
as  GUSSIE  BOLLER,  Deceased, 


BENJAMIN  TEICHMAN,  as  Executor, 
Petitioner  In  Citation  Proceedings, 


Appellant, 


APPEAL  FROM 


CIRCUIT  COURT 


v. 


SARAH  WEINBERG  and  MORRIS  WEINBERG, 
Respondents  -  Appellees. 


COOK  COUNTY. 
\  V  -: 


328  I.A.  |.&5 


MR%  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT* 
Gussie  Teichman,  also  known  as  Gusele  Boiler,  died  at 
Chicago  on  June  6,  1944,  Letters  testamentary  were  iesued  out 
of  the  Probate  Court  of  Cook  County  on  July  28,  1944  to  Benjamin 
Teichman,  as  executor  of  her  last  will  and  testament.   The 
executor  filed  a  verified  petition  charging  that  Morris  Weinberg 
and  Sarah  Weinberg  "have  in  their  or  his  or  her  possession  or 
control"  a  note  executed  by  Fred  B.  Lee  and  Cordelia  Lee  dated 
April  1,  1941,  to  the  order  of  bearer  in  the  principal  sum  of 
$6,000,  bearing  Interest  at  six  percent  per  annum,  a  trust  deed 
securing  payment  of  the  note  and  the  sum  of  |500  In  cash;  that 
the  note,  trust  deed  and  cash  were  assets  of  the  estate;  that 
they  failed  and  refused,  after  demand,  to  deliver  to  him  the  note, 
trust  deed  or  cash;  and  he  prayed  for  a  citation.  The  citation 
was  Issued  and  served  on  defendants.  In  a  verified  answer  respondents 
denied  that  they  had  any  assets  belonging  to  the  estate  and 
alleged  that  the  items  described  In  the  citation  as  being  assets 
of  the  estate,  "passed  to  Sarah  Weinberg  as  a  gift  inter  vivos.* 
A  trial  in  the  Probate  Court  resulted  in  a  Judgment  that  the 
citation  be  dismissed  and  respondents  discharged.  In  a  trial 
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de  novo  In  the  Circuit  Court  following  an  appeal,  the  court  found 
that  the  note  of  April  1,  1941  in  the  principal  sum  of  6,000, 
bearing  interest  at  six  percent  per  annum  and  the  trust  deed  securing 
payment,  were  not  assets  of  the  estate;  that  the  trust  deed  and 
note  were  acquired  by  Sarah  Weinberg  as  a  gift  inter  vivos  from 
Gussie  Teichman  in  her  lifetime,  and  ordered  that  the  petition  of 
the  executor  be  dismissed  and  respondents  discharged*  The 
executor  appeals, 

Gussie  Teichman  conducted  a  rooming  house  at  5045  South 
Michigan  Avenue,  Chicago.   She  was  a  cripple,  confined  to  a  wheel 
ohair,  and  had  been  In  that  condition  for  several  years.  Fred  B. 
Lee  and  Cordelia  Lee  owned  the  real  estate  at  4923  South  Michigan 
Avenue,  On  April  1,  1941  the  Lees  executed  a  principal  note  for 
$6,000,  payable  to  bearer  five  years  after  date,  with  interest 
at  six  percent  per  annum,  payable  semiannually  on  April  1  and 
October  1,  They  wxecuted  ten  interest  coupons,  The  transaction 
involving  the  making  of  this  loan  took  place  at  the  office  of 
the  attorneys  who  now  represent  respondents.  In  April,  1942  the 
Lees  made  a  prepayment  on  the  loan  of  1500,  in  September,  1942 
a  second  prepayment  in  the  same  amount  and  in  April,  1943  a  third 
prepayment  in  the  same  amount,  reducing  the  principal  note  to 
$4,500  and  reducing  the  semiannual  interest  payment  on  each  coupon 
to  |135,  These  prepayments  were  made  to  the  attorneys  who  now 
represent  respondents  and  who,  in  receiving  the  prepayments,  did 
so  as  attorneys  for  Gussie  Teichman,  By  the  testimony  of  two 
witnesses  who  were  employees  of  the  First  National  Bank  of  Chicago, 
the  executor  established  that  the  interest  coupons  payable  on 
April  1,  1943,  October  1,  1943  and  April  1,  1944  were  collected 
for  the  decedent  by  the  First  National  Bank  of  Chloago  prior  to 
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their  respective  due  dates  and  that  the  proceeds  were  deposited 

in  her  savings  account  In  that  bank.  The  court  received  in 
evidence  exhibits  showing  the  collection  of  £135  by  the  bank  on 
September  29,  1943  and  the  deposit  of  that  sum,  less  25  cents  for 
a  service  charge,  to  her  credit  in  her  account  on  the  same  date, 
and  also  exhibits  showing  the  collection  by  the  bank  on  Maroh  27, 
1944  of  an  interest  coupon  note  in  the  sum  of  -7135  and  the  deposit 
on  that  date  to  her  credit  of  that  sum,  lees  a  service  charge  of 
25  cents.  The  court  refused  to  admit  into  evidence  exhibits  showing 
the  collection  by  the  bank  of  fl50  representing  the  payment  of  an 
Interest  coupon  on  April  22,  1943  and  the  deposit  to  her  credit  of 
that  sum,  less  a  service  charge  of  25  cents,  on  the  same  date. 
The  court  also  refused  to  admit  as  an  exhibit  the  savings  account 
book  of  decedent  showing  her  account  with  the  bank.  There  is  no 
contention  that  the  transactions  evidenced  by  the  proffered  exhibits 
are  not  truly  and  correctly  recorded  therein.  We  are  of  the 
opinion  that  the  proffered  exhibits  should  have  been  received. 

The  exhibits  show  that  the  interest  coupons  were  delivered 
to  the  bank  for  collection  for  the  decedent  and  that  when  collected, 
the  amounts  were  deposited  in  her  savings  account,  deposit  slips 
being  made  out.  Sarah  Weinberg,  a  respondent,  was  Identified  by 
the  teller  of  the  bank  as  being  the  person  who  brought  to  the  bank 
interest  coupons  falling  due  on  October  1,  1943  and  April  1?  1944, 
and  that  she  instructed  the  bank  to  credit  the  proceeds  to  the 
account  of  decedent.   The  deposit  book  shows  that  on  March  9,  1938 
decedent  deposited  fl,000  and  that  on  July  28,  1944,  when  the 
account  was  closed  following  her  death,  there  was  a  balance  of 
$4,362,61.   This  book  shows  a  deposit  on  April  2,  1942  of  |600 
and  on  October  8,  1942  of  $500.  In  all  probability  these  deposits 
represent  two  of  the  prepayments  made  by  the  Lees*  The  $500  paid 
by  the  Lees  on  April  1,  1943  was  not  deposited  in  this  account. 
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Ida  Dashevsky,  called  by  respondents,  testified  that  she 
lived  at  1434  South  Kedzle  Avenue,  Chicago,  and  that  decedent  was 
her  aunt.  In  answer  to  a  question  as  to  whether  she  had  a  conver- 
sation with  deoedent  with  respect  to  a  mortgage  on  the  real  estate 
at  4923  South  Michigan  Avenue,  she  answered  in  the  affirmative,  and 
that  the  conversation  took  place  at  the  home  of  her  aunt,  Mrs. 
Teichman,  in  the  presence  of  witness's  aunt,  witness's  mother  and 
witness;  and  that  her  aunt  "told  my  mother  and  I  that  she  had 
given  her  slater  some  papers,  mortgage  papers,  on  the  other  house 
as  a  gift,"  On  being  requested  by  the  court  to  repeat  the  "exact 
words"  used,  witness  answered:   "Well,  she  said  she  gave  her  sister 
a  gift  of  the  mortgage  papers  on  her  other  house  that  she  had,"   She 
testified  further  that  by  the  words  "her  sister"  she  had  reference 
to  Sarah  Weinberg  and  that  decedent  had  only  the  one  sister*   Asked 
as  to  whether  she  had  any  conversation  with  respect  to  any  other 
gifts,  witness  answered:  "Yes,  sir,  I  had  such  a  conversation  some 
time  about  a  year  and  a  half  ago,  I  think*"   She  stated  that  she 
could  not  fix  a  more  definite  date  for  the  conversation  ths   that 
it  occurred  a  year  and  a  half  previously;  that  witness's  mother  and 
witness's  aunt,  in  addition  to  witness,  were  present  at  this  conver- 
sation which  took  place  at  her  aunt's  home]  and  that  in  this  conver- 
sation her  aunt  said  "she  gave  her  sister  500  to  help  buy  a  home," 
Dora  Teichman,  called  by  respondents,  testified  that  she  lived  at 
1434  South  Kedzle  Avenue,  Chicago;  that  she  was  a  sister-in-law  of 
decedent  and  the  mother  of  Ida  Dashevsky;  and  that  she  visited  deoedent 
every  week.  Asked  as  to  whether  she  had  a  conversation  with  deoedent 
with  respect  to  a  mortgage  on  the  real  estate  at  4923  South  Michigan 

Avenue,  she  answered  in  the  affirmative.   She  testified  further 
that  the  conversation  occurred  about  the  end  of  March  or  the  first 
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part  of  February,  1944.   She  also  stated  that  the  conversation 
occurred  "a  year  and  a  half  ago"  and  that  it  took  place  at 
decedent's  home  in  the  presence  of  her  daughter  Ida,  decedent  and 
witness.  Answering  a  question  as  to  what  was  said  in  the  conver- 
sation, witness  replied:   "She  said  she  gave  her  sister,  Sarah, 
the  paoers  on  the  house  for  a  gift  and  she  gave  it  to  her  to  have 
it,"  Objections  by  the  attorney  for  the  executor  to  the  testimony 
of  these  witnesses  and  motions  to  strike  the  answers  on  the  ground 
that  witnesses  were  giving  their  conclusions  rather  than  the 
conversation,  were  overruled* 

There  was  testimony  that  decedent  died  in  a  hospital  at 
about  4:30  p.m.  on  June  6,  1944,  Morris  Weinberg,  one  of  the 
respondents,  testified  that  he  lived  at  4609  North  Harding  Avenue, 
flhicago;  that  on  the  night  of  the  afternoon  when  decedent  died,  he, 
with  Mrs,  Sarah  Weinberg,  the  other  respondent,  their  son  Sidney 
Weinberg  and  Benjamin  Teichman,  who  was  later  appointed  executor, 
went  to  the  late  home  of  decedent  at  5045  South  Michigan  Avenue; 
that  "we  collected  all  the  valuable  papers  there; "  that  Mr,  Teichman 
"looked  at  it  and  we  put  it  in  a  shopping  bag.   We  put  all  the 
papers  in  a  shopping  bag,  what  I  thought  was  valuable  papers,  and 
those  that  we  were  supposed  to  examine;"  that  Mr,  Teichman  and 
witness  examined  the  papers  and  that  after  putting  them  in  a  shopping 
bag  "we  were  supposed  to  go  to  his  daughter  and  my  daughter-in-law; " 
that  Mrs,  Ouida  Smith,  the  housekeeper,  was  present  and  gave  them 
the  shipping  bag;  that  they  went  to  an  elevated  station  and  started 
to  go  to  his  daughter's  home,  to  examine  the  papers.   From  other 
testimony  it  appears  that  Mr.  Teichman  did  not  go  to  the  home  of 
Mr,  Weinberg's  daughter  that  night.  Witness  testified  further  that 
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"the  mortgage  on  the  4923-25  Miohlgan  Avenue  property  was  not 

amon^  the  papers  that  we  put  in  the  shopping  bag; "  that  he  had  a 
further  conversation  with  Mr,  Teichman  when  they  were  leaving  the 
cemetery;  that  in  that  conversation  Mr,  Teichman  asked  witness  if 
he  had  the  keys  to  the  safety  deposit  vault  where  decedent  "kept  her 
stuff, M  and  that  witness  answered  in  the  negative;  that  witness 
also  said  that  the  Key  was  over  on  Michigan  Avenue;  that  Mr, 
Teichman  asked  witness  to  get  the  key  to  the  box;  and  that  witness 
went  to  decedent's  former  home  a  few  days  later  and  in  the  presence 
of  Mr,  and  Mrs,  Smith,  found  the  key.  Witness  testified  that  the 
next  conversation  with  Mr.  Teichman  was  the  following  day  at 
witness's  home,  when  Mr,  Teichman  came  to  "look  at  the  papers;" 
that  in  the  presence  of  witness  and  witness's  wife  Mr,  Teichman  asked 
him  where  the  $6,000  mortgage  was;  that  witness  told  him  to  "forget 
it  because  we  had  the  mortgage  a  long  while  in  our  possession; " 
that  decedent  "gave  it  to  us  and  that  we  can  prove  that  the  mortgage 
is  in  a  safe  keeping, *  He  testified  further  that  he  did  not  tell 
Mr*  Teichman  that  it  was  in  a  safety  deposit  box;  that  he  and  his 
wife  had  a  safety  deposit  box  at  the  Albany  Park  Bank  and  that  the 
first  time  he  visited  the  box  after  the  death  of  decedent  was  on 
November  1,  1944;  that  at  that  time  he  opened  the  box  in  the 
presence  of  two  employees  of  the  vault  company  and  took  out  the 
mortgage;  and  that  "the  mortgage  and  all  the  papers,  notes  were 
in  there*" 

Rose  Kaufman,  called  by  respondents,  testified  that  she 
was  vault  custodian  at  the  Albany  Park  Safety  Deposit  Vault; 
that  when  a  customer  comes  to  the  counter  he  signs  an  entry  slip; 
that  she  ohecks  the  signature  against  the  signature  card;  that 
she  then  lets  the  customer  into  the  vault  and  opens  the  bom,  which 
she  hands  to  the  customer;  that  from  the  entry  slips  she  enters 
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the  date  the  customer  was  in  the  vault;  and  that  Mr.  and  Mrs. 
Weinberg  have  a  safety  deposit  box  there.  Witness  Identified  a 
card  showing  entries  to  the  box  by  Sarah  Weinberg  and  Morris  Weinberg. 
The  card  shows  entries  by  Sarah  Weinberg  on  April  20,  1944,  May  2, 
1944,  May  15,  1944,  November  6,  1944,  two  entries  on  November  9, 
1944,  and  other  subsequent  entries  by  Morris  Weinberg  on  May  19, 
1944,  May  26,  1944,  November  1,  1944,  November  10,  1944  and  other 
subsequent  oates.  Witness  stated  that  there  are  approximately 
1,000  entries  to  the  vault  in  a  month;  that  either  she  or  one  of 
the  other  girls  makes  all  of  the  recordations  on  the  oard  and 
that  the  card  is  made  up  in  the  ordinary  course  of  business  under 
her  supervision.  In  answer  to  a  question  as  to  whether  it  is 
possible  that  some  entries  may  have  been  made  and  not  have  been 
recorded  on  the  card,  she  answered  in  the  affirmative.  She  further 
testified  that  according  to  the  card  the  first  entry  to  the  box 
after  June  6,  1944  was  on  November  1,  1944;  that  Marshall  Sampson 
and  she  were  present  when  the  latter  entry  was  made;  that  Mr, 
Weinberg  asked  them  to  take  his  box  and  look  into  it  and  that  they 
refused;  that  they  opened  the  lock  on  the  door  and  handed  the  box 
to  him;  that  he  refused  to  take  it;  that  she  took  it  to  the  counter 
where  Mr.  Sampson  and  she  could  look;  that  Mr,  Weinberg  took  out 
■a  trust  deed  and  a  number  of  notes;*  and  that  they  cheeked  the 
number  on  the  trust  deed  with  the  contents  of  an  affidavit  which 
Mr*  Weinberg  had.  On  examining  the  affidavit  to  refresh  her  memory, 
she  gave  the  Recorder* s  number  on  the  trust  deed.   She  also  testified 
that  she  believed  there  were  Hfour  notes  and  a  mortgage"  and  the 
trust  deed;  that  there  were  four  Interest  coupons  and  that  the 
trust  deed  was  separate  from  the  principal  note  and  the  interest 
coupons* 
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Sarah  Weinberg,  called  by  respondents,  testified  that 
she  is  a  sister  of  decedent;  that  about  10:30  p.m.  on  the  day  her 
sister  died,  witness  and  her  husband,  their  son  and  Mr.  Teiohman 
went  to  decedent's  former  home;  that  she  informed  Mrs.  Smith,  the 
housekeeper,  that  decedent  had  passed  away  and  that  she  wanted  to 
"colleot  some  papers  theue  that  would  come  in  handy; H  that  Mrs.  Smith 
gave  her  a  shopping  bag;  that  she  put  "everything"  in  the  shopping 
bag  and  went  home;  that  the  "mortgage  on  the  property  at  4923  South 
Michigan  Avenue"  was  not  in  the  shopping  bag;  that  the  first  time 
she  went  to  their  safety  deposit  box  after  the  death  of  her  sister 
was  on  November  1,  1944;  that  in  the  presence  of  Mr.  Sampson  and 
Mrs.  Kaufman  they  examined  the  contents;  that  "the  note  and  mortgage 
were  in  the  box;"  and  that  at  that  time  she  took  "one  of  the  note* 
out  for  collection." 

Ouida  Smith  testified  that  she  was  the  housekeeper  for 
decedent  and  that  the  house  consisted  of  13  apartments.  Asked  as 
to  whether  she  had  any  conversation  with  decedent  with  reference  to 
a  gift  of  money  to  Mrs.  Weinberg,  she  answered  in  the  affirmative, 
and  that  the  conversation  was  around  March  15,  1944.   Asked  as  to 
what  decedent  said  with  respect  to  "this  money  gift",  she  answered: 
"She  said  she  was  going  to  give  it  to  her  for  a  gift,  she  is  giving 
it  to  her,  making  a  gift  of  that  500,"  Mrs.  Smith,  called  as  a 
witness  by  the  executor,  testified  that  decedent  was  an  invalid; 
that  the  last  time  decedent  left  her  home  was  "areand  about  '43;" 
that  Mrs*  Weinberg  came  over  once  or  twice  a  week.   Asked  as  to 
whether  she  had  discussed  with  deoedent  the  matter  of  a  mortgage 
"on  Michigan  Avenue",  she  answered  in  the  affirmative,  and  that 
the  conversation  was  in  January,  1944,  when  decedent  took  sick;  that 
decedent  "told  me  that  she  was  going  to  tell  me  about  her  will  and 
she  said  the  mortgage  would  -  her  mortgage  was  going  back  to  her 
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estate,  be  added  to  her  estate  and  be  divided  according  to  her 

wlll#H  Witness  stated  that  the  Income  from  the  operation  of  the 

rooming  house  was  $200  a  montfc  and  that  after  paying  expenses, 

$100  was  left;  that  on  the  night  of  June  6,  1944,  after  the  death 

of  decedent,  Mr.  and  Mrs,  Weinberg,  their  son  Sidney  and  Mr. 

Telchman  came  to  the  house;  that  Mrs.  Weinberg  told  her  to  come 

with  them  to  decedent's  apartment  "to  see  what  we  are  taking  out 

of  this  place;"  that  she  went  with  them;  that  "the  place  was 

ransacked  an*  everything  was  looked  through;"  that  "they  turned 

the  covers  up  and  they  found  $26  in  money  on  the  table  under  the 

tablecloth  and  they  took  some  paners  from  the  drawers  and  from 

the  cedar  chest;"  that  Mr.  Telchman  did  not  take  anything;  that 

Mr.  and  Mrs.  Weinberg  and  their  son  were  "looking  for  things;" 

and  that  she  put  the  papers  in  her  purse.  Benjamin  Telchman  testified 

that  he  was  a  nephew  of  decedent;  that  on  June  6,  1944,  Mr,  and  Mrs, 

Weinberg,  their  son  Sidney  and  witness  went  to  the  former  home  of 

decedent;  that  they  went  through  several  papers,  some  of  which 

they  threw  aside  and  some  of  which  Mrs.  Weinberg  put  in  her  ourse; 

that  Mr.  Weinberg's  son  gathered  other  paoers  together,  which  were 

put  in  a  shopping  bag;  that  Mrs.  Weinberg  did  not  hand  him  any 

papers;  that  he  was  standing  in  the  middle  of  the  room  and  that 

he  did  not  see  the  papers  that  were  taken. 

The  burdsn  was  on  respondents  to  prove  by  clear  and 

convincing  evidence  the  essential  facts  of  a  gift  by  delivery  of 

the  property  by  Gussie  Telchman  to  the  donee  with  intent  to  pass 

title.  Keshner  v.  Keshner.  376  111.  354.   In  the  latter  oase  the 

court  said  (363)! 

"It  is  well  known  that  courts  lend  a  very  unwilling 
ear  to  statements  by  interested  persons  about  what  dead  men  have 
said;  that  such  evidence  is  subject  to  great  abuse  and  that  it 
will  be  carefully  scrutinised  as  well  as  considered  with  all  the 
other  evidence  in  the  case,* 
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Appellant  maintains  that  the  testimony  of  Ida  Dashevsky  and  Dora 

Teiohman  relative  to  an  alleged  conversation  with  decedent  amounted 

to  mere  conclusione  and  wae  improoerly  received  in  evidence.  We 

are  of  the  opinion  th  t  it  was  not  error  to  receive  this  testimony. 

However,  the  evidence  to  prove  delivery  or  intent  to  make  a  gift 

falls  far  short  of  that  clear  and  convincing  proof  which  the  law 

requires.  There  was  a  confidential  relationship  between  decedent 

and  respondent  Sarah  Weinberg.  In  Warren  v.  Pfell»  346  111.  344, 

our  Supreme  Court  said  (360)  J 

"A  fiduciary  relationship  is  not  limited  to  cases  of 
trustee  and  cestui  que  trust,  guardian  and  ward,  attorney  and  client, 
and  other  recognized  legal  relationships,  but  extends  to  every 
possible  case  in  which  there  is  confidence  reoosed  on  one  side  and 
a  resulting  superiority  and  domination  on  the  other.  The  origin 
of  the  confidence  may  be  moral,  social,  domestic  or  merely  oersonal. 
If  the  confidence  in  fact  exists  and  is  reposed  by  one  party  and 
accepted  by  the  other  the  relation  is  fiduciary  and  eaulty  will 
regard  dealings  between  the  parties  according  to  the  rules  which 
apply  to  such  relation*" 

Sarah  Weinberg  and  decedent  were  sisters.  Decedent  was  a  cripple  and 
confined  to  a  wheel  chair.  Mrs,  Weinberg  acted  as  a  messenger  in 
collecting  interest  represented  by  the  coupon  notes  and  in  depositing 
suoh  interest  to  the  credit  of  decedent,  Ida  Dashevsky  testified 
about  two  conversations  and  about  two  gifts.   She  said  one  conver- 
sation occurred  the  latter  part  of  March  or  the  beginning  of  April, 
1944  and  related  to  an  alleged  gift  "of  the  mortgage  papers. H   The 
other  conversation  took  place  about  a  year  and  a  half  before  the 
trial,  fhe  date  of  the  trial  was  January  5,  1945,  which  would  fix 
this  conversation  as  occurring  during  July,  1943«  In  this  last 
conversation  decedent  is  represented  as  having  said  she  gave  her 
sister  |?500  "to  help  buy  a  home",  Mra*  Smith  testified  about  a 
conversation  with  decedent  around  March  15,  1944  wherein  she  quoted 
deoedent  as  saying  she  was  going  to  give  Mrs,  Weinberg  a  gift  of 
£500,  and  also  th  t  "she  made  her  a  gift  of  ^500,"  Mrs,  Dashevsky 
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testified  that  at  the  time  of  the  conversation  relating  to  the 
$600,  her  mother,  Mrs.  Dora  Teiohman,  was  present,  but  the  latter 
was  not  asked  nor  did  she  testify  concerning  the  §500.   Although 
in  the  petition  and  answer  filed  in  the  Probate  Court  there  was 
an  issue  Joined  as  to  the  500,  when  the  case  was  decided  in 
the  Circuit  Court  there  was  no  finding  as  to  the  11500.   It  is  also 
interesting  to  note  that  in  the  order  entered  in  the  Circuit 
Court  there  was  no  finding  or  disposition  as  to  the  ownership  of 
the  interest  coupons* 

It  appears  th  t  decedent  also  had  a  safety  deposit 
box  and  that  after  her  death  Mr.  Teiohman  asked  respondents  for 
the  keys  to  this  box.   The  latter  found  the  keys  at  the  former 
residence  of  decedent.  Admittedly,  the  trust  deed,  principal 
note  and  interest  coupons  involved  were  not  in  decedents  safety 
deposit  box,  or  there  would  be  no  controversy.   The  evidence  shows 
that  the  trust  deed,  principal  note  and  four  interest  coupons 
were  in  the  safety  deposit  box  belonging  to  respondents  at  the 
time  it  was  opened  in  the  presence  of  employees  of  the  vault 
company  on  November  1,  1944,  It  is  also  shown  that  this  box  was 
not  entered  between  May  26,  1944  and  November  1,  1944.  In  our 
opinion  the  evidence  shows  that  at  the  time  of  the  death  of 
vrussle  Teichman,  the  trust  deed,  principal  note  and  interest 
coupons  were  in  respondents  safety  deposit  box.   It  is  interesting 
to  note  that  interest  coupons  Nos.  7,  8,  9  and  10,  with  due 
dates  of  October  1,  1944,  April  1,  194  5,  October  1,  1945  and 
April  1,  1946,  were  also  in  respondents1  box.   The  interest  coupons 
collected  and  credited  to  decedent's  savings  account  on  March  26, 
1943,  September  29,  1943  and  March  27,  1944  were  delivered  to  the 
bank  by  respondent  Sarah  Weinberg.   It  appears  to  be  conceded  that 
all  of  the  interest  coupons  were  the  prooerty  of  decedent  at 
the  time  of  her  death.  The  contention  of  respondents  apoears  to 
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be  that  the  trust  deed  and  principal  note  were  delivered  to  them 

or  to  Sarah  Weinberg  as  a  gift,  and  that  title  to  the  Interest  coupons 

remained  in  decedent.  However,  when  respondents*  box  was  opened 

on  November  1,  1944  it  contained  the  unpaid  interest  coupons, 

trust  deed  and  principal  note.   This  strengthens  the  position  of 

petitioner  that  Sarah  Weinberg  was  at  all  times  acting  in  a 

fiduciary  capacity.  Apparently,  when  an  Interest  coupon  became 

due,  Mrs.  Weinberg  took  suoh  coupon  from  the  safety  deposit  box 

and  delivered  it  to  the  bank  for  collection  to  be  credited  to 

decedent's  account.  It  is  clear  that  in  so  doing  she  was  acting 

as  a  messenger  or  agent  of  her  sister,  Gussie  Teichman, 

We  find  that  the  evidence  shows  that  Sarah  Weinberg 
aot£d  as  a  fiduciary  of  the  decedent;  that  she  was  in  possession  of 
the  principal  note,  interest  coupons  and  trust  deed  as  suoh 
fiduciary  at  the  time  her  sister  died;  that  the  burden  was  on  her 
to  show  that  her  possession  of  the  papers  as  a  fiduciary  became 
that  of  possession  as  an  owner;  and  that  she  failed  to  make  this 
proof.  As  petitioner  points  out,  there  are  at  least  three  versions 
of  the  story  as  to  whom  the  trust  deed  and  principal  note  belonged, 
Sarah  Weinberg  claims  them  to  be  hers  by  her  answer;  Morris 
Weinberg  claims  decedent  "gave  it  to  us, "  meaning  respondents; 
and  Mrs,  Smith,  the  housekeeper,  testified  that  decedent  said  "it 
was  to  be  added  to  her  estate"  and  "divided  according  to  the  will," 
Fred  B,  Lee,  the  owner  of  the  real  estate  secured  by  the  trust 
deed,  testified  that  he  always  made  his  interest  payments  at  the 
First  National  Bank  and  that  he  never  received  any  notice  from 
anyone  that  he  should  pay  at  any  other  place.   If  Sarah  Weinberg 
was  the  owner  of  the  paper  in  January,  February  or  March,  1944, 
it  is  strange  that  she  did  nothing  toward  notifying  Mr,  Lee  of 
the  change  of  ownership  and  that  she  deposited  the  interest  note 
maturing  April  1,  1944  with  the  First  National  Bank  for  collection 
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for  the  account  of  her  sister.  There  Is  no  proof  as  to  when 

the  alleged  gift  was  consummated,  nor  were  there  any  eyewitnesses 

to  the  consummation  of  the  alleged  gift,  or  that  the  property  was 

ever  claimed  by  Sarah  Weinberg  to  be  hers  in  the  presence  of  her 

sister.   There  is  no  proof  as  to  when  the  alleged  gift  was  made. 

Gussie  Telchman' s  only  Income  was  about  $100  per  month  from  the 

operation  of  the  rooming  house  and  the  income  on  the  mortgage  in 

dispute.  In  the  case  of  In  re  Estate  of  Huston.  319  111.  App.  361, 

where  a  nephew  claimed  to  have  received  02,200  of  his  uncle* I  money 

as  a  gift  inter  vivos  and  the  money  was  in  the  nephew* |  possession 

before  the  death  of  his  uncle,  the  court  said  (365): 

"It  is  unthinkable  that  a  man  with  one  leg,  unable  to 
earn  his  living,  would  strip  himself  of  every  oenny  he  had  on 
earth  and  hand  out  twenty  two  hundred  dollars  to  a  nephew  without 
any  contract  or  agreement  for  care  and  keep  the  rest  of  his  life, 
and  no  provision  for  sickness,  last  illness,  funeral  expenses, 
care  and  support  of  a  four  year  old  daughter,  and  give  it  all 
to  a  nephew.  *  *  •  The  facts  and  circumstances  in  evidence  show 
that  the  donee  occuoied  a  confidential  relationship  with  the  donor*" 

The  facts  and  circumstances  of  the  case  at  bar  make  it  improbable 
that  Gussie  Telchman,  a  cripple  confined  to  a  wheel  chair,  with 
only  a  small  income  from  a  rooming  house  and  the  income  from  the 
mortgage,  would  make  a  gift  of  the  mortgage  having  a  value  of 
$4, 500. 

For  the  reasons  stated,  the  judgment  of  the  Circuit  Court 
of  Cook  County  is  reversed  and  the  cause  remanded  with  directions 
to  enter  a  Judgment  finding  that  the  trust  deed,  principal  note  and 
interest  coupons  were  the  property  of  Gussie  Telchman  at  the  time 
of  her  death;  that  tney  are  «ww  «,„  ^_,r__^  _  »«.j.«*t»  T«ifthman, 
as  executor  of  the  estate  of  Gussie  Telchman,  deceased;  and 
directing  that  Sarah  Weinberg  and  Morris  einberg,  and  each  of  them 
forthwith  deliver  the  trust  deed,  principal  note,  interest  coupons 
and  interest,  if  any  collected,  to  Benjamin  Telchman,  as  executor* 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED'  WITH  DIRECTIONS, 
KILEY,  P.J.  AND  LEVE,  J.  CONCUR. 
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PAUL  PILACKUS,  ANNA  RITCHIE  and 

AGNES  GEDRAITIS,  Executors  of  the  } 

Estate  of  PAUL  PILACKUS,  also  ) 

known  as  PAUL  PLATZ,  Deceased,  ) 

State  Bank  of  Clearing,  as  ) 

Intervening  Petitioner,  ) 

Appellees.  ) 
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COOK  COUNTY* 

I. A.  r26 


MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT, 
Emily  Pllackus  and  Paul  Pllackus  were  married  at  Chicago 
on  September  11,  1912.   Two  ohildren  were  born  of  the  marriage, 
namely,  Otto,  born  February  26,  1914,  and  Joseph,  born  December 
19,  1916,  On  August  10,  1925  a  decree  was  entered  in  the 
Superior  Court  of  Cook  County,  on  the  bill  of  complaint  filed 
by  Emily  Pllackus,  the  answer  of  Paul  Pllackus,  a  stipulation 
and  evidence.   The  deoree  dissolved  the  bonds  of  matrimony,  gave 
her  the  care,  custody  and  education  of  the  children,  and  directed 
him  to  pay  her  110  a  week  for  their  support. 

On  October  4,  1944  plaintiff  filed  a  verified  petition 
setting  out  that  she  reared  the  children  to  maturity;  that  shortly 
after  the  entry  of  the  deoree  defendant  "made  his  presenoe  unknown" 
to  her  and  their  children;  that  It  was  "only  within  a  few  days 
last  past"  that  she  learned  of  his  whereabouts;  that  following 
the  entry  of  the  decree  she  received  from  him  the  aggregate  sum 
of  |80  for  the  support  and  maintenance  of  the  children;  that 
because  of  def endant' s  failure  to  comply  with  the  decree,  she  had 
to  rely  upon  the  charity  of  friends  and  relatives  and  of  the  man 
she  married  in  1927;  that  the  amount  due  under  the  decree  was 
$5,610;  that  she  "had  been  informed"  that  defendant  maintained  a 
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bank  account  In  the  State  Bank  of  Clearing,  Chicago,  the  amount 
to  hie  credit  therein  being  unknown  to  her;  that  the  account  is 
"oarried  under  the  alias  of  Paul  Platzj"   that  8&«  feared  the 
removal  of  the  aocount  if  notice  be  given  of  her  application  for 
relief;  and  she  prayed  for  an  order  requiring  the  bank  to  tender 
an  accounting  of  the  funds,  if  any,  in  its  possession  to  the  credit 
of  defendant  and  that  the  bank  and  its  agents  be  restrained  from 
making  any  disbursement  of  the  funds  credited  to  defendant  until 
the  further  order  of  the  court,  On  the  same  day  a  supplemental 
petition  was  filed  by  plaintiff  containing  substantially  the  same 
allegations,  but  adding  a  prayer  that  the  clerk  issue  a  writ  of 
summons  requiring  the  Sheriff  to  summon  the  bank  to  answer  her 
petition.  On  October  4,  1944  the  court,  without  notice  to  the 
defendant  or  the  bank,  entered  an  order  restraining  the  bank  from 
paying  out  any  amounts  to  the  credit  of  Paul  Pilackus  or  Paul  Platz, 
and  that  it  answer  her  petition  in  ten  days.   The  record  is  silent 
as  to  how  the  bank  was  notified  that  a  temporary  injunction  was 
granted.  On  October  7,  1944  an  officer  of  the  bank  sent  a  letter 
by  registered  mail  to  the  clerk  of  the  Superior  Court,  and  a  copy 
to  the  attorney  for  plaintiff,  stating  that  in  answer  to  the 
"Chancery  Order",  it  did  not  have  an  account  in  the  name  of  Paul 
Pilackus,  otherwise  known  as  Paul  Plata,  and  that  to  the  best  of 
hi 8  knowledge  the  bank  did  not  have  any  account  aontalning  funds 
belonging  to  defendant.  On  November  29,  1944  the  same  officer  of 
the  bank  sent  by  registered  mail  to  the  clerk  of  the  Superior  Court 
and  a  copy  to  the  attorney  for  plaintiff,  a  second  letter,  stating 
that  upon  further  search  of  its  records  an  account  was  found  in 
the  name  of  Paul  Plate,  showing  a  balanoe  to  his  credit  of  $2,014.63. 
On  December  4,  1944  plaintiff  filed  a  further  petition,  verified 
November  30,  1944,  stating  that  on  that  date  she  was  informed  of 
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the  recent  death  of  defendant  and  prayed  for  the  entry  of  an  order 
restraining  the  bank  and  its  agents  from  paying  out  any  funds  to 
the  oredit  of  her  former  husband,  then  deceased.  On  December  4, 
1944  the  court  entered  an  order  reciting  that  it  was  informed 
that  defendant  died  and  ordered  that  the  bank  and  its  agents  be 
restrained  from  paying  out  any  amounts  credited  to  Paul  Platz, 
deceased,  until  the  further  order  of  the  court. 

On  January  22,  1945  the  court  entered  an  order  reciting 
that  it  appearing  that  the  bank  had  not  theretofore  been  served 
with  a  summons  and  "is  not  a  party  hereto",  that  a  summons  issue 
against  the  "duly  appointed  and  qualified  administrator  or  executor 
of  the  estate  of  Paul  Pilackus, "  deceased,  and  also  that  a  summons 
issue  against  the  bank.   Writs  of  summons  were  served  on  the  bank 
and  on  Anna  Ritchie  and  Agnes  Gedraltis,  Coexecutrices  of  the  last 
will  of  Paul  Pilackus,  deceased.  On  March  8,  1945  the  bank  filed 
its  appearance  and  a  petition  representing  that  at  the  tiae  of  the 
death  of  defendant  it  had  on  deposit  to  his  credit  the  sum  of 
$2,014,63}  that  it  had  expended  $5  in  filing  its  appearance  and  had 
incurred  certain  attorney's  fees  in  the  matter,  and  prayed  that  an 
order  be  entered  authorizing  and  directing  it  to  deposit  the 
balance  of  the  funds  with  the  clerk  of  the  court,  or  with  such  other 
party  as  the  court  might  determine,  to  be  held  until  the  final 
order  of  the  court  determining  who  was  entitled  to  the  funds,  and 
that  it  be  dismissed  from  the  case.  On  March  8,  1945  an  order  was 
entered  that  the  petition  of  the  bank  stand  as  its  answer  to  the 
petition  of  plaintiff,  and  that  the  coexecutrices  be  given  leave  to 
answer  the  petition  within  20  days* 

On  Maroh  19,  1945  the  ooexecutrices  filed  a  special 
appearance  for  the  "sole  purpose  of  questioning  the  Jurisdiction  of 
the  court,"  On  March  19,  1945  they  filed  a  motion  to  dismiss 
plaintiff1 s  petition  and  to  dissolve  the  restraining  orders  on  the 
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ground  that  plaintiff's  claim  had  not  been  reduced  to  Judgment, 

was  not  preferred,  did  not  constitute  a  lien,  that  it  abated  upon 

the  death  of  defendant  prior  to  the  making  of  the  bank  as  a  party 

defendant,  and  that  the  court  had  no  Jurisdiction  of  the  subject 

matter. 

On  March  28  ?  1945  plaintiff,  under  the  name  of  Emily 
Mitkus,  filed  an  anwwer  to  the  petition  of  the  bank  and  denied 
that  the  bank  was  entitled  to  reimbursement  for  any  sums  other 
than  oourt  costs*  On  April  16,  1945  plaintiff  filed  a  counterclaim 
in  whioh  she  asked  for  a  Judgment  against  the  bank  for  the  difference 
between  the  amount  which  she  might  receive  from  a  claim  filed 
against  the  estate  of  deceased  and  the  sum  of  12,014.63,  On  April  17, 
1945,  en  motion  of  the  attorneys  for  the  bank,  the  court  ordered 
that  the  order  entered  April  16,  1945,  giving  plaintiff  leave  to 
file  an  amended  petition  and  counterclaim,  be  vacated,  and  that 
such  petition  and  counterclaim  be  expunged  from  the  record.  On 
April  18,  1945,  on  motion  of  the  coexecutrlces,  the  oourt  ordered 
that  the  petition  and  supplemental  petition  of  plaintiff  filed  on 
October  4,  1944  and  December  4,  1944  be  dismissed,  that  the  injunctions 
be  dissolved,  and  that  the  bank  pay  all  moneys  standing  to  the 
credit  of  deceased  to  the  coexecutrlces.  Plaintiff  appeals* 

Plaintiff  states:   "The  Superior  Court  of  Cook  County 
having  original  Jurisdiction  over  the  subject  matter  and  the  parties, 
the  same  having  been  assumed  and  attached  thereto,  the  court  never 
lost  its  Jurisdiction,  nor  did  the  appellant's  cause  of  action 
abate  by  the  death  of  the  original  defendant,  whose  ooexecutors 
were  substituted  as  parties  in  his  place  and  stead.   Survival  of 
the  proceeding  is  wrought  by  statute,"  Plaintiff  cites  Sec,  11  of 
the  Abatement  Aot,  (Sec.  11,  Ch,  1,  111,  ReT,  Stat,  1945)  that 
when  there  is  but  one  defendant  in  an  aotion,  proceeding  or  complaint, 
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and  he  dies  before  final  Judgment  or  decree,  euoh  action,  proceeding 
or  complaint  shall  not  on  that  account  abate,  if  It  might  be 
originally  proaeouted  against  the  heir,  devisee,  executor  or 
administrator  of  such  defendant,  but  the  olalntiff,  petitioner  or 
complainant  may  suggest  such  death  on  the  record,  and  shall,  by 
order  of  the  court,  have  summons  against  suoh  oerson  or  legal 
representative,  reouiring  him  to  appear  and  defend  the  action,  pro- 
ceeding or  complaint,  after  which  it  may  proceed  as  if  it  had  been 
originally  commenced  against  him,  Plaintiff  maintains  that  it  was 
the  duty  of  the  court  to  determine  the  amount  due  her  under  the 
decree  and  to  have  ordered  the  amount  credited  to  deceased's  bank 
account  paid  over  to  her  to  apply  on  the  amount  found  due  her.  In 
her  brief,  in  support  of  her  counterclaim  against  the  bank,  plain- 
tiff argues  that  she  was  misled  to  her  prejudice  by  the  Incorrect 
statement  in  the  bankfs  letter  of  October  7,  1944  that  there  was  no 
account  In  the  name  of  her  former  husband.  This  counterclaim  was 
asserted  on  the  theory  that  the  conduct  of  the  bank  in  thus  misleading 
her,  was  actionable.  In  the  oral  argument  counsel  for  plaintiff 
stated  that  she  was  not  asserting  any  claim  against  the  bank  in  her 
counterclaim.   This  amounts  to  a  withdrawal  of  the  contentions 
asserted  under  her  counterclaim  and  we  will,  therefore,  not  discuss 
the  counterclaim* 

In  the  brief  filed  by  the  coexecutrlces,  the  following 
statement  appears:   "In  plaintiff's  brief  it  is  stated  that  the 
executors  insist  that  plaintiff's  claim  be  filed  in  the  Probate 
Court,  We  do  not  so  insist,  but  we  do  maintain  that  in  whatever 
court  plaintiff  files  her  claim  she  is  an  ordinary  creditor  and 
can  expect  no  greater  remedy,  but  that  her  claim  when  proved,  be 
ordered  paid  in  due  course  of  administration.  Further,  that  in 
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insisting  that  her  claim  be  paid  with  the  entire  funds  in  the 
bank,  she  is  requesting  relief  she  is  not  entitled  to  and  whloh 
the  court  could  not  grant  her,  and  that  by  so  doing  she  has  failed 
to  state  a  oause  of  action."   Sec.  18  of  the  Divorce  Act,  (See. 
19,  Ch.  40,  111.  Rev.  Stat.  1945)  provides  that  the  court  may 
enforce  the  payment  of  alimony  and  maintenance  in  any  manner  con- 
sistent with  the  rules  and  practice.   See  42  of  the  Chancery  Act, 
(See.  42,  Ch.  22,  111.  Rev.  Stat.  1945)  provides  that  the  court 
may  enforce  a  decree  either  by  sequestration  of  real  and  personal 
estate,  by  attachment  against  the  person,  by  fine  or  imprisonment, 
or  both,  by  causing  possession  of  the  real  and  personal  estate  to 
be  delivered  to  the  party  entitled  thereto,  or  by  ordering  the 
demand  of  the  complainant  to  be  paid  out  of  the  effects  or  estate 
sequestered,  or  which  are  included  in  such  decree,  and  by  the  exercise 
of  suoh  other  powers  as  pertain  to  courts  of  chancery,  and  whloh 
may  be  neoessary  for  the  attainment  of  justice.   Sec.  47  of  the 
Chancery  Act  provides  that  when  there  shall  be  no  direction  that  a 
master  in  ohancery  or  commissioner  execute  a  decree,  the  same  may  be 
carried  into  effect  by  execution,  or  other  final  process,  according 
to  the  nature  of  the  case,  directed  to  the  sheriff  or  other  officer 
of  the  proper  county,  which  shall  have  the  same  operation  and  force  as 
similar  writs  issued  upon  a  Judgment  at  law.   Defendant  contends  that 
any  claim  which  plaintiff  may  have  should  be  allowed  as  a  olaia 
of  the  seventh  class,  as  provided  in  Sec.  202  of  the.  Probate  Act, 
(Sec.  354,  Ch.  3,  111.  Rev.  Stat.  1945).   In  Dlnet  v.  Elgenmann.  Admrf 
80  111.  274,  our  Supreme  Court  said  (279) J 

"But  it  is  objected  that  the  oomolainant,  after  recovering 
the  decree  for  alimony,  died,  and  that  it  has  never  been  paid.  *  *  * 
The  legal  liability  of  the  husband  for  alimony  was  in  the' nature 
of  an  obligation  or  duty  to  a  stranger..  It  was  a  duty  imposed  by 
the  statute  upon  him  to  contribute  to  the  support  of  the  divorced 
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wife;  and  when  the  amount  was  ascertained  and  fixed,  the  right 
to  the  money  became  vested  and  as  fully  fixed  as  had  the  money 
been  paid  or  the  husband  had  given  his  note  for  the  amount.   The 
husband  could  not  resume  it,  nor  did  he  become  entitled  to  it 
on  her  death.   It  was  absolutely  the  wife's,  and  went  to  her 
representatives  preoisely  as  would  any  other  money  decree  against 
any  other  person.  It,  then,  follows  thst  her  executor  or  adminis- 
trator had  the  right  to  proceed  and  collect  it  In  the  same  manner 
that  any  other  deoree  could  be  enforced  after  the  death  of  the 
person  in  whose  favor  it  was  rendered. " 

In  the  case  of  In  re  Estate  of  Kossuth  H.  Bell.  210  111.  App,  350, 
we  said  that  the  claim  of  a  widow  against  her  husband's  estate  for 
the  amount  unpaid  under  a  decree  for  alimony  is  to  be  treated  as 
any  other  obligation  of  the  deceased  at  the.  time  of  his  death  and  is 
recoverable  as  a  claim  of  the  seventh  class. 

The  orders  granting  the  injunction  restraining  the  bank 
and  it 8  agents  from  disbursing  the  funds  were  not  the  equivalent 
of  the  service  of  a  garnishment  summons,  or  the  service  of  a  writ 
of  attachment.  All  these  injunctions  sought  to  do  was  to  restrain 
the  bank  from  paying  out  the  funds*   This  they  accomplished.   Plain- 
tiff did  not  have  a  Judgment  entered  against  defendant  during  his 
lifetime.  On  his  death  her  position  as  to  the  alimony  and  support 
money  then  due  was  the  same  as  the  position  of  any  other  person 
having  a  seventh  class  claim.  In  our  opinion  Sec.  11  of  the  Abatement 
Act  does  not  affect  plaintiff's  position  as  a  claimant  against  the 
estate.  That  section  permits  certain  actions  and  proceedings  to 
continue  against  the  personal  representative  of  a  sole  defendant. 
Whether  the  case  Is  tried  in  the  Circuit  or  Superior  Court  or  in 
the  Probate  Court,  plaintiff  could  not  have  her  claim  for  the  aocrued 

alimony  and  supoort  money  allowed  except  as  a  seventh  class  claim. 

\ 
The  chancellor  was  right  in  refusing  olaintlff  the  relief 

she  sought.  We  do  not  know  whether  plaintiff,  as  a  safeguard,  filed 

a  claim  in  the  Probate  Court  within  the  nine  months  allowed  by  the 

Probate  Act,  In  view  of  the  statement  of  defendants  that  they  do 
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not  insist  that  she  file  her  claim  in  the  Probate  Court,  we  feel 
that  she  should  be  given  an  opportunity  to  have  it  allowed  in  the 
Superior  Court,   For  the  reasons  stated  the  order  of  the  Superior 
Court  of  Cook  County  is  reversed  and  the  cause  remanded  with 
directions  to  enter  an  order  allowing  olaintif^s  claim  in  the 
amount  the  court  shall  find  was  due  at  the  time  of  deceased's 
death,  against  Anna  Ritchie  and  Agnes  Gedraitis,  as  coexecutrioes 
of  the  estate  of  Paul  Pilackus,  deceased,  as  a  seventh  class  claim, 
to  be  paid  in  due  course  of  administration;  that  the  injunctions 
be  dissolved  and  that  the  State  Bank  of  Clearing  pay  the  amount 
standing  to  the  credit  of  Paul  Pilackus  (alias  Paul  Plats)  deceased, 
less  its  costs,  to  Anna  Ritchie  and  Agnes  Gedraitis,  coexecutrioes 
of  the  estate  of  Paul  Pilackus,  deceased;  and  that  the  costs  in 
the  Superior  Court  and  in  thie  court  be  assessed  against  plaintiff. 

ORDER  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

KILEY,  P.J,  AND  LEWE,  J.  CONCUR. 
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LOUIS  H,  FREISE,  ) 

Appellant,       J 


APPEAL  FROM 


V.  )        SUPERIOR  COURT 

) 


MID-CITY  TRUST  AND  SAVINGS  BANK     J 


OF  CHICAGO,  a  banking  corporation,  )  COOK  COUNTY. 

and  MID-CITY  NATIONAL  BANK  OF  ) 

CHICAGO,  a  banking  corporation,  ) 

Appellees.  ) 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  le  the  seoond  appeal  of  this  cau«e.  Plaintiff, 
Louis  H.  Freise,  a  lioensed  real  estate  and  insurance  broker, 
filed  his  amended  complaint  in  chancery  for  an  accounting  and 
to  recover  commissions  in  the  sum  of  f 750, 000  alleged  to  be  due 
him  from  the  defendants  Mid-City  Trust  and  Savings  Bank  of 
Chicago,  a  banking  corporation,  and  Mid-City  National  Bank  of 
Chicago,  a  banking  corporation,  for  services  rendered  by  him  as 
such  broker  while  employed  by  the  defendants.  At  the  close  of 
plaintiff1 s  case,  defendants'  motion  for  a  finding  in  their  favor 
was  allowed  by  the  chancellor  and  the  amended  complaint  dismissed 
for  want  of  equity.  Plaintiff  appeals* 

Plaintiff  was  employed  by  the  Mid-City  Trust  and 
Savings  Bank  (hereinafter  called  "Savings  Bank")  from  March  16, 
1920  to  March  1,  1922,  and  reemployed  from  July  1,  1923  fio  March 
23,  1933,  when  he  resigned  at  the  request  of  the  president. 
During  the  period  from  November  20,  1923  until  his  resignation 
Maroh  23,  1933,  plaintiff  served  as  manager  of  the  real  estate 
loan  department  and  as  a  member  of  the  real  estate  committee.  In 
that  capacity  he  "consummated  deals"  on  Seal  estate  with  the 
owners  of  property  or  brokers  representing  them,  inspected  and 
appraised  real  estate,  and  wrote  Insurance.  In  January,  1929, 
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he  was  eleoted  cashier.   On  May  8,  1933,  defendant  Mid-City 
National  Bank  of  Chioago,  a  banking  corporation  (hereinafter 
called  "National  Bank")  entered  into  a  written  contract  with 
Savings  Bank  whereby  National  Bank  purchased  all  the  assets  of 
Savings  Bank  and  assumed  all  of  its  liabilities.   The  gist  of  the 
amended  bill  of  complaint  is  that  plaintiff,  at  the  special  instance 
and  request  of  defendant  Savings  Bank,  procured  licenses  as  a 
real  estate  and  insurance  broker  from  the  State  of  Illinois  and 
the  City  of  Chicago  for  the  purpose  of  conducting  the  real  estate 
loan  and  insurance  department  of  Savings  Bank  and  for  the  conduct 
of  a  general  real  estate  brokerage  business  and  charging  commissions 
therefor;  that  he  managed  and  conducted  in  his  own  name  and  in 
connection  with  Savings  Bank  an  extensive  real  estate  brokerage 
and  real  estate  loan  and  insurance  business.   Defendant  Savings 
Bank  had  collected  and  retained  from  various  customers  and  others 
large  commissions  and  fees  which  should  have  been  paid  to  plaintiff 
because  Savings  Bank  was  not  licensed  to  conduct  a  brokerage 
business;  that  payments  on  account  of  such  commissions  were  made 
to  the  plaintiff  from  time  to  time,  and  the  Savings  Bank  provided 
him,  without  charge,  desk  room  on  the  premises  of  the  bank  as  well 
as  stationery,  telephone,  telegraph  services,  and  olerks.  It  is 
further  alleged  that  Savings  Bank  caused  records  to  be  kept  of  all 
the  transactions  covering  collection  of  fees  and  commissions  earned 
by  plaintiff,  as  well  as  the  payments  made  to  him  on  account  thereof, 
and  that  these  records  are  now  in  the  possession  of  the  defendants; 
that  plaintiff  demanded  of  defendants  an  accounting. of  the  moneys 
due  him,  which  they  declined  and  refused  to  furnish. 

On  the  first  trial,  eaoh  defendant  filed  a  general  and 
special  demurrer  to  the  bill.   The  chancellor  overruled  the  demurrer 
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of  Savings  Bank  and  sustained  the  demurrer  of  the  National  Bank, 
and  dismissed  the  bill  as  to  it  for  want  of  equity.  Plaintiff 
appealed  from  thst  portion  of  the  deoree  dismissing  the  hill  as 
to  National  Bank.   This  oourt  reversed  the  decree,  sustaining 
the  demurrer  of  National  Bank  to  the  amended  bill  and  dismissing 
it  for  want  of  equity  (280  111.  App.  622).   After  the  cause  was 
remanded  to  the  trial  court,  the  defendants  filed  answers.   The 
answers  averred  substantially  that  the  plaintiff  was  an  employee 
and  during  the  period  of  his  employment  his  salary  ranged  from 
$4,000  to  $7,500  annually,  that  as  an  employee  it  was  his  duty  to 
account  to  defendant  for  all  commissions  received  from  any  source 
in  the  course  of  his  employment  and  that  in  connection  with  the 
banking  business,  Savings  Bank  conducted  a  real  estate  loan  and 
insurance  department  and  had  the  power  to  lend  money  on  personal 
and  real  estate  securities  and  the  right  to  charge  commissions 
therefor,  Defendants  further  denied  that  Savings  Bank  eirer  made 
any  payment  on  account  of  commissions  to  plaintiff,  and  aver  that 
plaintiff's  claim  was  barred  by  the  statute  of  limitations  and  laches. 

Replications  were  filed  by  plaintiff  to  the  answers, 
denying  that  the  salary  received  by  plaintiff  inoluded  or  could 
inolude  the  alleged  commissions  earned  by  him,  and  denied  that 
defendants  had  any  legal  right  to  charge  commission** 

Plaintiff's  principal  contention  is  that  Savings  Bank 
had  no  authority  under  the  law  to  act  either  as  an  Insurance  broker 
or  as  a  real  estate  broker  and  oollect  commissions  therefor,  and 
that  the  fact  that  defendant  Savings  Bank  paid  plaintiff  a  fixed 
salary  during  the  entire  period  of  his  employment  does  not  bar 
plaintiff's  claim  for  commissions,  since  an  agreement  to  accept  a 
stated  salary  in  lkeu  of  commissions  earned  as  a  broker  is  against 
public  policy.   In  support  of  his  position,  plaintiff  citee 
Anderson  v.  City  of  Jacksonville.  380  111.  44;  George  v.  City  of 
Danville,  383  111,  454;  State  Bank  of  Blue  Island  v.  Benzlng.  383  111, 
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40;  Leigh  v.  American  Brake  Beam  Co.,  205  111,  147;  and  Pltsoh  v. 
Continental  Bank.  305  111,  265,  particularly  stressing  the  latter 
two  cases* 

In  the  Pit8oh  case,  the  claim  of  plaintiff,  a  notary 
public,  was  for  money  had  and  received  to  his  use  by  the  bank  for 
notarial  services  rendered  by  the  plaintiff*   The  court  held 
(305  111.  272)  that,  "the  whole  matter  of  fixing  his  compensation 
for  official  services  by  private  oontract  when  it  is  already 
fixed  by  law  was  contrary  to  public  policy  and  the  oontract  was 
therefore  void."  Since  real  estate  brokers1  fees  are  not  fixed 
by  statutes  we  do  not  think  this  case  has  any  application  to 
the  case  at  bar.   In  Ohlcagoland  Agencies  v.  Palmer.  364  111.  13, 
the  court  held  that  provisions  of  Sec,  11  of  Ch.  73  relating  to 
insurance  agents  and  solicitors  was  unconstitutional.  All  the 
other  cases  cited  by  plaintiff  hold  in  effect  that  where  a 
contract  is  ultra  vires  or  against  public  policy  no  recovery  can 
be  had.   The  factual  situations,  however,  are  not  the  same  afl 
or  similar  to  that  in  the  present  case.   In  the  Instant  case 
Savings  Bank  lent  its  own  funds  and  charged  commissions  therefor. 
So  far  as  the  record  discloses,  It  did  not  engage  in  a  general 
brokerage  business.  To  perform  Its  corporate  functions  we  think 
the  Savings  Bank  had  the  right  to  use  its  funds  as  disclosed  by 
this  record.   This  power  is  clearly  incidental  to  the  express 
power  granted  banks  under  Section  1,  ch.  16^  relating  to  banks, 
page  235  111.  Rev.  Stats.  1945. 

The  allegations  of  the  amended  complaint  were  construed 

In  the  former  appeal  (280  111.  App.  622),   There  the  court  said: 

"The  bill  is  not  predicated  upon  the  theory  that  oomplainant 
performed  a  brokerage  service  for  Savings  Bank,  nor  that  he 
received  any  compensation  from  Savings  Bank  for  suoh  services,  nor 
that  any  compensation  was  agreed  upon  for  such  services.  When 
its  allegations  are  reasonably  construed  the  theory  of  fact  of 
the  bill  is  that  complainant  operated  the  business  in  his  own 
name  under  licenses  issued  to  him,  thst  Savings  Bank  collected 
the  fees  due  him,  made  certain  payments  on  account  of  the  same 
to  him,  but  kas  withheld  large  sums  of  money  rightfully  belonging 
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to  him." 

In  the  opinion  rendered  by  the  chancellor  (Abst,  33)  it  appears  that 

this  is  the  theory  which  he  adopted. 

The  record  discloses  that  the  only  testimony  offered  was 
that  of  plaintiff.  He  testified  that  when  he  was  reemployed  about 
July  1,  1923,  he  talked  with  William  J.  Rathje  the  then  president 
of  Savings  Bank.  Defendants'  counsel  objeoted  to  the  alleged  conver- 
sation between  plaintiff  and  Rathje,  basing  his  objection  upon 
Section  4  of  the  Evidence  Act*  It  appearing  that  Rathje  had  died 
in  October,  1932,  the  chancellor  sustained  the  objection.  Plain- 
tiff1^ counsel  then  offered  to  prove  that  Rathje  as  president  of 
defendant  Savings  Bank  requested  plaintiff  to  take  out  broker's 
licenses  and  to  conduct  a  real  estate  department  of  the  bank  for 
himself  since  the  bank  was  not  permitted  to  do  a  real  estate  or 
insurance  business*  An  objection  was  also  sustained  to  the  fore- 
going offer.  Plaintiff  further  testified:  "I  never  had  a  written 
contract  with  defendant  Savings  Bank  and  was  never  employed  by 
defendant  National  Bank;  Mills  requested  me  to  resign  and  I  accepted 
his  orders  and  cleaned  out  my  desk;  then  I  mentioned  to  him  (Mills) 
'How  about  all  these  commissions  on  the  real  estate  loans  and 
insurance  commissions,'   'Well,'  he  said,  'we  will  have  to  see  about 
that.'"  Sinoe  the  foregoing  proof  offered  by  olalntlff  failed  to 
supoort  the  allegations  of  the  amended  bill  of  complaint,  the 
chancellor  properly  sustained  defendants'  motion  at  the  close  of 
plaintiff's  case. 

For  the  reasons  indiqated,  the  order  dismissing  the  bill 

for  want  of  eciuity  is  affirmed, 

AFFIRMED* 

KILEY,  P.J.  AND  BURKE,  J,  CONCUR, 
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ELMER  C.  KRAUTER, 

Appellant, 

v. 

ROBERT  S.  ADLER,  ALBERT  K. 
0R3CHEL,  ABRAHAM  GREENSPAHN 
and  MAX  ADLER, 

Appellees. 


APPEAL  FROM 

SUPERIOR  COURT 

COOK  COUNTY, 

328I.A.  if& 


MR.  JUSTICE  LEVE  DELIVERED  THE  OPINION  OF  THE  COURT, 
Thia  le  an  action  at  lav  brought  by  plaintiff,  a 
real  estate  broker,  to  recover  damages  resulting  from  defendant!1 
wrongful  dissolution  of  a  corporation  with  which  he  had  a 
contract  for  broker's  commissions.  Plaintiff  appeals  from  an 
order  sustaining  defendants1  motion  to  strike  his  second  amended 
complaint. 

From  the  allegations  of  the  second  amended  complaint 
it  appears  that  the  plaintiff  procured  the  Illinois  Bond  Stores, 
Incorporated^ hereinafter  called  Bond  Stores, as  a  tenant  for  the 
6339  South  Halsted  Street  Building  Corooratlon,  hereinafter 
called  "Corporation" j  that  the  Bond  Stores,  entered  into  a 
written  lease  with  the  Corporation  which  provided,  inter  alia, 
that  it  would  pay  annually  to  the  Corporation  additional  rental 
above  a  fixed  minimum  based  on  the  gross  sales  of  certain  merchan- 
dise; that  the  plaintiff  MM  to  receive  an  additional  broker's 
commission  annually  amounting  to  5  per  cent  of  the  additional 
rental  received  by  the  Corporation  from  Bond  Stores;  that  the 
plaintiff  received  the  additional  broker's  commissions  for  the 
years  1935,  1936  and  1937;  and  that  Bond  Stores  still  remains  in 
possession  of  the  premises  under  the  lease  with  the  Corporation 
and  continues  to  pay  the  additional  rental  due  under  its  terms, 
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but  that  the  plaintiff  has  not  received  5  oer  cent  thereof  annually 
since  1937,  as  provided  In  the  agreement  (Plaintiff's  Exhibit  A) 
between  the  plaintiff  and  the  Corporation. 

The  plaintiff  further  alleges  thai  in  1935  defendants 
conspired,  combined  and  confederated  among  themselves  to  avoid 
the  payment  of  the  additional  broker's  commissions  due  plaintiff 
and,  as  part  of  the  conspiracy  and  without  notice  to  the  olaintiff, 
the  defendants  caused  the  corporation  to  be  dissolved  by  their 
willful  refusal  to  pay  the  franchise  taxes;  that  after  the 
dissolution  of  the  Corporation,  defendants  acting  as  officers  of 
a  de  facto  corporation  conveyed  the  interests  of  the  Corporation 
to  the  defendant  Robert  S.  Adler  who,  acting  in  pursuance  of  said 
conspiracy  and  with  the  connivance  and  assistance  of  the  other 
defendants,  sold  the  premises  now  occupied  by  Bond  Stores,  to  one 
Ryan;  that  afterwards  defendants  distributed  the  proceeds  of  the 
sale  of  the  premises  among  themselves;  and  that  defendants,  fearing 
they  would  be  held  to  account  to  the  plaintiff  for  the  additional 
broker's  commissions,  procured  an  indemnity  agreement  from  Ryan 
to  save  themselves  harmless  from  any  action  instituted  by  the 
plaintiff  against  the  defendants. 

Plaintiff's  theory  is  that  it  is  an  actionable  wrong 
for  those  in  control  of  a  corporation  and  who  will  receive  its 
assets  to  dissolve  a  corporation  to  escape  the  performance  of  its 
contracts.  Defendants'  contentions  are  that  the  complaint  does 
not  state  a  cause  of  action,  and  that  the  suit  was  not  brought 
within  two  years  after  the  date  of  the  dissolution. 

The  English  doctrine  announced  in  Lumley  v.  Gye,  2  £111  e  St 
Blackburn,  216,  and  Bowen  v.  Hall.  50  L.  J.  Q.»   B.  305,  has  been 
generally  followed  in  Illinois.  In  Bloom  v.  Bohemians,  Inc..  223  111. 
App,  269,  at  p.  274,  the  court  saidj 
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"The  theory  of  this  doctrine  is  the  t  a  party  to  a  contract  has 
a  prooerty  right  therein  which  a  third  oerson  has  no  more  right 
maliciously  to  deprive  him  of,  or  injure  him  in,  than  he  would 
to  injure  his  prooerty  real  or  personal,  and  that  therefore  such 
an  injury  amounts  to  a  tort  for  which  the  injured  party  may 
claim  compensation  by  an  action  in  tort  for  damages ♦" 

The  same  doctrine  was  approved  in  Doremue  y.  Hennessy,  176  111,  608, 

617;  London  Guarantee  Co,  v.  Horn,  206  111,  493,  504;  and 

Meadowmoor  Dairies  v.  Drivers'  Union.  371  111.  377,  381;  41  Harvard 

Law  Review  728, 

In  considering  the  defendants'  motion  to  strike,  we  must 
assume  that  the  allegations  of  the  second  amended  complaint  are 
true.  All  of  the  stock  of  the  Corporation  was  actually  owned  and 
controlled  by  defendant  Max  Adler,  About  nine  months  after  plain- 
tiff' s  contract  (Exhibit  A)  with  the  Corporation  was  executed,  the 
legal  existence  of  the  corporation  was  terminated  by  the  defendants. 
Although  the  Corporation  was  no  longer  in  existence,  plaintiff 
received  payments  on  account  of  his  broker's  commissions  for  two 
years  after  its  dissolution.  These  payments,  plaintiff  charges, 
were  made  to  deceive  him.  After  the  sale  of  the  premises  to  Ryan, 
the  proceeds  were  shared  among  the  defendants.  In  effect,  the 
Corporation  was  used  by  the  defendants  as  a  subterfuge  to  rid 
themselves  of  an  obligation  to  the  plaintiff. 

Since  the  law  has  been  long  established  that  the  plaintiff 
had  a  property  right  in  his  contract  for  broker's  fees  with  the 
Corporation,  we  see  no  reason  why  he  cannot  recover  for  the  injury 
sustained  as  a  result  of  defendants'  wrongful  acts.  The  plaintiff's 
second  amended  complaint  contains  all  the  essential  elements  of  an 
aotion  in  tort  for  damages* 

This  brings  us  to  a  consideration  of  the  defendants' 
next  contention,  that  the  suit  was  not  brought  within  two  years 
after  the  dissolution  of  the  Corporation,  The  record  discloses 
that  the  original  complaint,  as  well  as  the  second  amended  complaint, 
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was  predicated  on  the  theory  of  the  wrongful  dissolution  of  the 
Corporation  by  the  defendants,  thereby  making  it  impossible  for 
it  to  perform  its  agreement  with  the  plaintiff.   Since  it  involves 
the  "same  transaction  or  occurrence",  the  filing  of  the  second 
amended  complaint  is  permissible  under  Section  46  of  the  Civil 
Practice  Act.   (Metropolitan  Trust  Co.  v.  Bowman  Dairy.  369  111. 
222;  Graves  v.Needhan.  379  111.  25.) 

Nor  is  the  action  barred  by  Section  94  of  the  Business 
Corporation  Act,  since  the  complaint  is  not  predicated  upon  the 
theory  that  the  defendants  are  liable  as  officers,  directors  or 
stockholders  of  the  Corporation,  When  reasonably  construed,  the 
allegations  of  the  complaint  show  that  the  defendants  conspired  to 
destroy  the  Corporation,  sell  its  assets,  and  pocket  the  proceeds, 
all  to  the  injury  of  the  plaintiff.  The  mere  fact  that  they  held 
offices  in  the  Corporation  does  not  change  the  character  of  their 
liability.  If  they  had  not  held  such  offices  but  had  committed  the 
acts  complained  of,  their  liability  would  have  been  the  same  under 
the  ciroumstances,  We  are  therefore  impelled  to  hold  that  the 
period  during  which  suit  may  be  instituted  is  governed  by  Section  15 
of  the  Limitations  Act  (Ch.  83,  Sec.  16,  Rev.  Stats,  1939). 

Defendant  also  urges  that  the  entire  agreement  is  without 
consideration  because  it  is  based  on  a  past  consideration.  The 
amended  complaint  alleges  thet  plaintiff  was  engaged  prior  to 
September  4,  1934  to  procure  a  tenant,   We  must  therefore  assume  that 
the  engagement  of  the  plaintiff  took  place  before  the  execution  of 
the  lease  between  the  Corporation  and  the  Bond  Stores.  Even  so, 
a  past  consideration  for  the  promise  is  sufficient  under  the  circum- 
stances, since  it  appears  that  the  services  were  rendered  by  the 
plaintiff  at  the  request  of  the  corporation,   (Wlnefleld  v.  Feder, 
169  111.  App.  480;  Williston  on  Contracts,  Vol.  1,  p.  519.)  We 
consider  defendants'  contentions  untenable. 


i 

axi  an 

it   sXtfis> 
aevXc- 

,  to  no  X  7  -  3faaaH   art* 

IlvlO  ad?  1c  ifaffi   «x«.Dnt;  ©Xcfleai. 

.XII  €^      .  i    l*oat«i 

t*ailNg£.T  as.?*- 
aeac  '    ■ 
a4?  cc-  ■  ,  ■         .    .      loqioO 

10  eic:-  ,        silto  c  <£*xoezi;? 

,  JES91    flSt 

*  '  t       '•■'■'■-:  *b 

J  oat  aiera  aii1?     .llifalal^  astf  T» 

'.:  bajftfls  aaollto  ileua  filed  te»  Jbj&ri  x-  .  qjIX 

tftfiH  9 ma  :ov  \31lt<3e±l  -si  ,  fa* 

$ef  &ac*3  lam  tfir 

,(■:;,  ,i         ,        .  jsS    ,36    ,  -;IJ  sxtt 

-  tl  frnafflaaiga  en  Was  axiJ1  . 
eif       ,  eaJ  si  *I  aa«£  bo© 

o? 

(' 
1c  noIJuoaxa  aritf  lg*84Q  I 

.  biiod  9i  seeal  art* 

««8e<xJP*>  Jeaq  a 

MU  jfinsi  eiew  aeolrtaa   ar'.-  JJt  aotiia    <aaanA?a 

«   .  .  io  rfaaupat   ectt   o«  til.* 

,      CX    ,IoV    ,  no  noJaXXX;      ; 

,aIcfsno;fmj  enol^ne^floo   ••Jn«&nataJb  laMc 


5 

For  the  reasons  stated,  the  order  sustaining  the 
defendants'  motion  to  strike  is  reversed  and  the  cause  is  remanded 
with  directions  to  proceed  in  a  manner  not  inconsistent  with 
this  opinion. 

REVERSED  AND  REMANDED. 


KILEY,  P#J.  AND  BURKE,  J,  CONCUR. 
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CIRCUIT  COURT 


AMERICAN  ELECTRIC  FUSION  CORPORATION,  )  COOK  COUNTY* 

a  corporation,  and  EDMUND  J,  HENKE,   ) 

App,llee"       328  I. A.  128* 

MR,  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiff,  Charles  P..  White,  brought  an  action  at  law 
against  the  defendants  American  Electric  Fusion  Corporation, 
a  corporation  (hereinafter  called  "corporation")  and  Edmund  J, 
Henke,  for  breach  of  a  written  employment  contract.  There  was 
a  Jury  trial,  a  verdict  and  judgment  in  plaintiff's  favor  for 
$2500.  Thereafter  defendants  moved  for  a  judgment  non  obstante 
veredicto  and  for  a  new  trial.  The  court  entered  Judgment  non 
obstante  veredicto  and  dismissed  the  suit*  Plaintiff  appeals. 

The  complaint  alleges,  in  substance,  that  on  October  10, 
1942  defendants,  in  writing,  offered  to  and  did  employ  plaintiff 
in  the  capacity  of  commercial  director  of  defendants'  business 
for  a  term  of  one  year  from  about  November  1,  1942  at  the  yearly 
salary  of  112,000;  that  on  October  13,  1942,  plaintiff,  in  writing, 
accepted  said  offer  of  employment;  that,  pursuant  to  said  agreement, 
plaintiff  entered  the  employment  of  defendants  and  continued 
therein  from  October  26,  1942  to  December  18,  1942  and  performed 
all  the  terms  and  conditions  required  of  him  by  said  contract  of 
employment;  that  on  December  18,  1942  defendants  wrongfully  dis- 
charged plaintiff  and  since  that  time  have  prevented  him  from 
performing  his  part  of  the  agreement,  although  plaintiff  has  duly 
tendered  his  services  to  defendants;  wherefore  the  plaintiff  asks 
Judgment  in  the  sum  of  f 8, 187.11, 
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Defendants1  offer  of  employment  and  plaintiff's 

acceptance,  marked  Exhibits  A  and  5,  respectively,  are  attached 

to  the  complaint  and  the  material  portions  read  as  follow*: 

Exhibit  "A" 

"Amerloan  Electric  Fusion  Corporation, 

October  10th,  1942, 

"Mr,  Charles  R.  White. 
"Dear  Mr,  Whites 

"This  will  confirm  our  mutual  agreement  for  your 
employment  by  this  Corporation, 

"You  have  been  tendered,  and  aooepted  a  position  of 
Commercial  Dlreotor,  beginning  your  duties  approximately 
November  1st,  1942, 

"Your  compensation  will  be  as  follows? 

"Six  thousand  ($6,000,00)  dollars  per  year  will  be 
jj&aid  to  you  by  the  American  Electric  Fusion  Corporation, 

"Additional  six  thousand  ($6,000,00)  dollars  will  be 
paid  to  you  by  the  undersigned  from  his  commission  account, 

"Remaining  three  thousand  (f 3, 000,00)  dollars  will 
be  paid  to  you  as  a  bonus  on  Thanksgiving  day  of  each  year,* 
this  being  the  time  when  we  usually  distribute  bonuses  to 
other  officials  of  this  Corporation, 

"I  hope  that  your  work  with  us  will  prove  mutually 
profitable,  and  assure  you  of  my  hearty  co-operation, 

"Very  truly  yours, 

"Edmund  J,  Henke, 

"President, 
"Edmund  J.  Henke:  deM 

""Except  1942," 

Exhibit  "B" 

"October  13th,  1942 
"Mr,  Edmund  J,  Henke, 

"President  American  Electric  Fusion  Corporation, 
"2600  Diversey  Avenue, 
"Chioago,  Illinois* 
"Dear  Mr,  Henke: 

"This  is  to  acknowledge  receipt  of  your  letter  of 
October  10th.  1942  which  sets  forth  our  complete  agreement, 
and  for  which  I  thank  you, 

"I  shall  report  for  duty  November  1st,  1942,  or 
before— if  I  can  discharge  my  present  responsibilities  sooner; 
for  I  am  eager  to  begin  what  I  feel  will  be  a  most  productive 
as  well  as  a  very  happy  association* 

"Sincerely  yours, 

C.  R.  White," 
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The  corporation  filed  an  answer  which  admits  sending 
the  letter  Exhibit  A  and  receiving  from  the  plaintiff  Exhibit  B, 
but  denies  that  said  offer  of  employment  was  for  the  term  of  one 
year  from  November  1,  1942  or  for  any  other  term,  and  avers  that 
said  letter  Exhibit  A  contained  no  definite  term  of  employment 
whatever.  The  answer  further  avers  that  the  plaintiff1 l  services 
were  unsatisfactory  and  that  defendants  therefore  discharged  him 
on  December  17,  1942;  that  there  was  due  the  plaintiff  the  net 
sum  of  $114.23  which  was  duly  tendered  to  him  as  payment  in  full 
for  his  services  rendered  by  him  to  and  including  December  17,  1942, 
but  which  plaintiff  refused* 

Defendant  Henke  in  his  answer  denies  that  he,  in  writing, 
offered  to  and  did  employ  the  plaintiff,  and  alleges  that  any 
transactions  concerning  plaintiff *s  employment  were  with  the 
corporation. 

The  evidence  discloses  that  plaintiff  and  defendant 
Henke  had  several  discussions  relative  to  the  duties  of  plaintiff 
as  well  as  his  compensation  before  sending  the  letters  plaintiff Ts 
Exhibits  A  and  Bj  that  with  reference  to  the  duration  of  plaintiff's 
employment  he  testified  that  Henke  said:   "All  right,  if  that 
division  of  salary  or  the  vay  it  is  paid  to  you  is  satisfactory  we 
will  try  it  for  a  year."  Henke  testified  that  he.  "never  told  White 
that  he  was  hired  for  any  definite  period  of  time." 

Plaintiff  contends  that  the  stipulation  in  Exhibit  A  of 
compensation  at  "six  thousand  dollars  per  year"  and  "a  bonus  on 
Thanksgiving  Day  of  each  year,"  when  "read  with  plaintiff's  testimony 
in  mind,"  warrants  the  conclusion  that  plaintiff's  employment  was 
for  a  year. 

Defendants  maintain  In  their  argument  that  the  contract  of 
employment  did  not  fix  a  definite  time  during  which  it  should 
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continue  in  force,  and  therefore  was  terminable  at  will. 

In  many  states,  courts  have  ruled  that  specification  in 
the  contract  of  an  annual  salary  creates  an  inference  of  annual 
employment  (100  A.  L.  R.  728),  but  in  this  state  the  rule  has 
long  been  established  that  a  hiring  at  a  monthly  or  annual  salary, 
if  no  period  of  duration  is  specified  in  the  contract,  is  presumed 
to  be  at  will  and  either  party  may  terminate  the  hiring  at  his 
pleasure  without  liability.   (Pfund  v.  Zimmerman,  29  111.  269; 
Orr  v.  Ward.  73  111.  318;  Davis  v.  Fidelity  Fire  Ins.  Co.,  208  111, 
375;  Chadwlck  v.  Morris  &  Co, ,  170  111,  App,  569;  Marquam  v. 
Domestic  Engineering  Co..  210  111*  App.  337;  Odell  v.  Ohloago  Great 
Western  Ry.  Co.  212  111.  App.  616;  Fuchs  v.  Welbert,  233  111.  App. 
536.) 

In  his  reply  brief,  plaintiff  urges  that  defendants1 
letter,  Exhibit  A,  "is  simply  a  memorandum  of  an  oral  understanding 
and  that  it  therefore  became  pertinent  to  inquire  in  our  case  as 
to  Just  what  the  parties  agreed  upon,  if  it  should  be  held  that  the 
memorandum  has  any  latent  ambiguity  or  omissions,"  We  are  unable 
to  agree  with  plaintiff* s  position  sinoe  his  letter  of  acceptance, 
Exhibit  B,  states  on  its  face  that  it  is  a  complete  expression  of 
the  whole  agreement.  Introduction  of  parol  evidence  by  plaintiff, 
tending  to  prove  a  definite  hiring  for  a  year,  was,  in  effect  ,  an 
attempt  to  add  another  provision  to  the  written  agreement.  Parol 
evidence  cannot  be  admitted  for  this  ourpose.   (Armstrong  Paint  Wks, 
v»  Can  Co. .  301  111.  102,  106.)  Nor  does  the  omission  of  a  SDeclfied. 
date  of  termination  of  plaintiff's  employment  constitute  an  ambiguity, 
(Davis  v.  Fidelity  Fire  Ins.  Co..  208  111.  375,  382.)  The  object  of 
construction  is  to  ascertain  the  intention  which  the  parties  have 
expressed  in  the  language  of  the  contract,  (Abingdon  Bk,  &  Tr,  Co. 
v,  Bulkeley.  390  111,  582;  Harley  v.  Magnolia  Petroleum  Co..  378 
111,  19,  28.) 
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We  have  analyzed  all  the  cases  cited  in  the  briefs 
and  are  of  the  opinion  that  the  written  agreement  in  the  present 
ease  wae  an  Indefinite  hiring,  terminable  at  will,  which  alone 
warranted  the  trial  Judge  in  dismissing  the  suit.   (Gage  y. 
Village  of  ivllmette,  315  111.  328;  First  Mission  Church  v.  Rookford 
Broadcasters.  Inc.  324  111.  Apo.  8.) 

For  the  reasons  given,  the  Judgment  non  obstante  veredicto 
is  affirmed. 

JUDGMENT  AFFIRMED, 
KILET,  P#J.  AND  BURKE,  J.  CONCUR* 
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HATTIE  GABL, 
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APPEAL  FROM 


THE  EQUITABLE  LIFE  ASSURANCE  SOCIETY  ) 
OF  THE  UNITES  STATES,  a  corporation,  j 

Appellee.  ) 


SUPERIOR  COURT 

COOK  COUNTY, 
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328  I.A.  !28~ 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT, 
Rattle  Gabl  filed  her  complaint  in  chancery  againet  the 
defendant,  The  Equitable  Life  Assurance  Society  of  the  United 
States,  a  corporation,  for  specific  performance  of  the  terms  of 
certain  group  life  insurance  policies  issued  by  the  defendant  to 
International  Register  Company,  a  corporation,  for  the  benefit 
of  its  employees,  among  whom  was  one  Frank  Gabl,  deceased  husband 
of  the  plaintiff,  and  to  perform  an  alleged  agreement  made  after 
the  death  of  the  Insured  relating  to  the  distribution  of  the  proceeds 
of  the  insurance.   The  complaint  alleges  that  the  insured  was  of 
unsound  mind  when  he  changed  the  name  of  the  beneficiary  from 
plaintiff  to  his  daughter.   The  cause  was  referred  to  a  master  and 
in  conformity  with  the  findings  and  recommendations  contained  in 
the  masterrs  report,  the  chancellor  dismissed  the  bill  of  complaint 
for  want  of  equity.  Plaintiff  appeals. 

In  June,  1923,  defendant,  The  Equitable  Life  Assurance 
Society  of  the  United  States,  Issued  a  group  life  insurance  policy 
to  International  Register  Company  (hereinafter  called  "Register 
company")  insuring  the  lives  of  certain  employees.   During  1925 
and  1926,  Frank  Gabl  (deceased  husband  of  the  plaintiff)  an 
employee  of  Register  comoany,  became  insured  in  the  sum  of  $2500 
under  the  terms  of  the  policies  issued  by  the  defendant  to  his 
employer.  Evidencing  the  Insurance  were  three  certificates  which 
named  Frank  Gabl1 a  mother,  Caroline  Gabl,  as  beneficiary,  with 
the  right  reserved  in  the  insured  to  change  the  beneficiary. 
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On  December  19,  1931,  the  plaintiff  and  Frank  Gabl  the 
Insured  were  married,  and  on  August  12,  1932  the  beneficiary  was 
changed  from  Caroline  Gabl  to  olalntlff.   Afterwards,  on  October 
32  ,  1936,  Frank  Gabl  again  changed  the  beneficiary  to  Lorraine 
Gabl,  his  daughter  by  a  former  marriage  who  was  then  a  minor.   For 
almost  a  year  prior  to  his  death  on  July  4,  1937,  Frank  Gabl  had 
lived  separate  and  apart  from  the  plaintiff.  On  July  10,  1937, 
plaintiff  served  a  written  notice  upon  the  defendant  and  the 
Register  oompany  that,  "Frank  Gabl  was  not  of  sound  and  disposing 
mind  at  the  time  he  changed  the  name  of  the  beneficiary  In  said 
certificates;  that  undue  influence  was  practiced  in  order  to  induce 
him  to  make  the  change".  On  July  19,  1937,  the  Probate  Court  of 
Cook  County  appointed  Fred  Gabl  and  Anna  Funk  guardians  of.  the 
person  and  estate  of  Lorraine  Gabl,  the  insured's  daughter.  On 
October  20,  1937,  the  defendants  paid  the  full  amount  of  the 
proceeds  of  the  certificates  to  the  guardians  of  Lorraine  Gabl, 

The  gist  of  the  complaint  Is  that  on  and  after  May  10, 
1936,  Frank  Gabl,  the  Insured,  suffered  from  hallucinations;  that 
he  voluntarily  became  a  patient  of  Alexlan  Brothers  Hospital  in 
the  city  of  Chicago  and  subsequently  became  a  patient  at  Veterans' 
Administration  Hospital  at  Hines,  Illinois;  that  after  he  left 
the  Alexlan  Brothers  Hospital  and  before  he  entered  the  Veterans' 
Administration  Hospital  he  became  a  victim  of  undue  influence;  that 
while  of  unsound  mind  he  was  induced  to  change  the  beneficiaries; 
that  after  the  death  of  the  insured  the  defendant  proposed  and  the 
plaintiff  agreed  in  writing  that  the  defendant  pay  "jointly"  the 
insurance  money  due  under  the  certificates,  to  Lorraine  Gabl  and 
plaintiff,  but  that  the  defendant  refused  to  Derform  the  terms  of 
the  agreement.   The  complaint  concludes  with  a  prayer  for  specific 
performance  of  the  terms  of  the  Insurance  contract  and  the  alleged 
agreement  relating  to  the  distribution  of  the  proceeds. 
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Defendant  filed  two  answers  and  counterclaims.  The  first 
counterclaim  was  in  the  nature  of  an  interpleader,  and  the  second 
prayed  for  the  return  of  the  Droceeds  of  the  insurance  to  defendant 
in  the  event  the  court  should  find  that  the  change  ef  beneficiary 
by  the  insured  from  the  plaintiff  to  his  daughter  was  invalid. 
The  amended  answer  avers  that  the  defendant  had  no  knowledge  of 
the  alleged  undue  influence,  mental  incompetency  or  marital 
difficulties  of  the  insured;  that  on  October  12,  1936  the  insured 
changed  the  beneficiary  from  plaintiff  to  Lorraine  Gabl,  his  daughter; 
that  due  proof  was  made  of  the  insured's  death;  that  defendant 
admits  it  was  notified  by  olaintiff  that  the  change  of  beneficiary 
to  Lorraine  Gabl  was  the  result  of  undue  influence  and  the  insured's 
mental  incompetency;  that  defendant  proposed  to  make  settlement 
Jointly  with  the  plaintiff  and  Lorraine  Gabl,  but  that  the  plaintiff 
refused  said  proposal  and  in  lieu  thereof  offered  a  counterproposal 
that  the  defendant  divide  the  proceeds  equally  between  the  claimants; 
that  the  guardians  appointed  for  the  estate  and  person  of  the  minor, 
Lorraine  Gabl,  rejected  defendant's  proposal  to  make  Joint  settle- 
ment, and  demanded  the  entire  proceeds  of  the  insurance;  and  that 
the  defendant,  having  been  presented  with  evidence  on  behalf  of 
the  minor,  Lorraine  Gabl,  that  Frank  Gabl,  the  Insured,  was  sane 
when  he  executed  the  change  of  beneficiary,  it  paid  the  entire 
proceeds  to  the  guardians  of  Lorraine  Gabl. 

The  master  in  chancery  found  that  plaintiff* 8  evidence 
failed  to  show  lack  of  mental  capaoity  of  Frank  Gabl  on  October  12, 
1936,  the  date  on  which  the  insured  requested  the  change  of 
beneficiary;  that  no  evidence  was  offered  by  plaintiff  tending  to 
prove  that  the  change  of  beneficiary  was  the  result  of  undue 
influence,  and  that  there  was  no  agreement  to  divide  the  proceeds 
of  the  insured's  certificates  equally  between  the  plaintiff  and 
Lorraine  Gabl,  and  recommended  that  the  complaint  be  dismissed 
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for  want  of  ecmity.  The  chancellor  overruled  the  plaintiffs 

exceptions  to  the  master's  report  and  followed  his  findings  and 

recommendations. 

Two  questions  are  presented;  first,  whether  Frank  Gabl, 
the  Insured,  was  mentally  incompetent  to  change  the  beneficiary 
of  his  insurance  from  plaintiff  to  Lorraine  Gabl,  his  daughter; 
and,  second,  whether  defendant  entered  into  a  valid  agreement  with 
plaintiff  after  the  death  of  Frank  Gabl,  the  insured,  which  entitled 
her  to  any  of  the  oroceeds  of  the  insurance. 

As  to  the  first  question,  plaintiffs  principal  contention 
is  that  the  master  erred  in  placing  greater  weight  on  the  testimony 
of  lay  witnesses  introduced  by  the  defendant  than  on  the  testimony 
of  the  two  psychiatrists  Introduced  by  the  plaintiff.  The  plaintiff 
introduced  the  testimony  of  four  witnesses,  including  her  own, 
Dr,  Leo  J.  Latz,  called  in  behalf  of  plaintiff,  testified  substantially 
that  Frank  Gabl,  the  insured,  was  under  his  oare  at  Alexian  Brothers 
Hospital  from  November  30,  1936  to  December  7,  1936;  that  he  was 
"suffering  from  an  arteriosclerotic  condition  of  the  brain  and  an 
alcoholic  brain  condition  with  disturbed  mental  condition, H  and 
that  in  his  opinion  Frank  Gabl  was  "not  capable  of  understanding  the 
nature  of  a  change  of  beneficiary  of  a  life  insurance  policy," 

Dr,  Walter  Zurndorfer,  called  by  the  plaintiff,  testified 
that  he  treated  Frank  Gabl  from  June  12,  1936  to  June  26,  1936  at 
Alexian  Brothers  Hospital;  that  he  subjected  him  to  various  tests 
which  disclosed  chronic  nephritis  and  decreased  function  of  the 
kidneys;  that  Gabl  expressed  fear  that  someone  was  after  him;  that 
the  "psychosis  consisted  of  constant  fear  and  apprehension  that 
somebody  wanted  to  hurt  him";  that  Frank  Gabl  had  either  developed 
or  had  a  psychosis  and  that  he  was  not  capable  of  executing  a  change 
in  the  beneficiary  of  the  insurance  certificates  in  question  on 
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October  12,  1936,  The  record  further  discloses  that  Frank  Gabl  left 
the  hospital  without  the  permission  of  Dr.  Zurndorfer  ana  that  he 
had  Gabl  execute  a  release  In  favor  of  the  Hospital  when  he  left. 
On  cross  examination  the  witness  admitted  that  Frank  Gabl  "was 
capable  of  understanding  the  nature  of  what  he  was  signing."  It 
is  undisputed  that  the  clinical  records  of  Alexian  Brothers  Hospital 
do  not  show  any  reference  to  psychosis  or  other  mental  disturbance 
of  Frank  Gabl, 

Plaintiff  testified  that  her  husband,  Frank  Gabl,  "imagined 
that  people  were  behind  him  all  the  time,  that  someone  was  trying  to 
do  him  out  of  things,  and  someone  was  trying  to  rob  him  all  the  time"; 
that  "he  would  be  all  right  for  a  week  or  ten  days  and  then  the  same 
thing  would  start";  that  "from  August  12  to  August  26,  1936,  some  times 
he  acted  like  a  normal  person,  and  eorae  times  he  did  not";  and  that 
on  August  26,  1936  Frank  Gabl,  her  husband,  accompanied  by  his  daughter, 
Lorraine  Gabl,  went  to  live  with  Ann  Funk, 

Plaintiff's  last  witness  was  Charles  J.  Russell,  whose 
name  appeared  as  the  attorney  of  record  in  this  cause  for  the  plaintiff. 
He  withdrew  his  appearance  for  the  purpose  of  testifying  in  behalf 
of  his  client* 

Fourteen  witnesses  testified  for  the  defendant  that  Frank 
Gabl  was  of  sound  mind  on  October  12,  1936;  among  them  were  two 
doctors  and  four  fellow  employees  of  the  Register  company. 

Dr«  M.  P.  Bailey  testified  by  deposition  that  he  had 
practiced  neuropsychiatry  for  twenty  years  and  was  a  neuropeychiatrist 
at  the  Veterans1  Hospital  at  Montgomery,  Alabama,  since  November  1940; 
that  hie  previous  assignment  was  at  the  Veterans'  Hospital,  Hines, 
Illinois,  from  April  1935  to  November  1940;  that  he  treated  Frank 
Gabl  at  the  Veterans1  Administration  Hospital  at  Hines,  Illinois,  from 
March  13,  1937  to  March  23,  1937;  that  when  he  first  examined  him 
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on  March  13,  1937,  he  was  mentally  confused  and  unable  to  transact 
business;  that  his  mental  condition  improved  gradually,  and  that 
at  the  time  of  his  last  examination  on  May  23,  1937  he  had  recovered 
entirely  from  his  mental  confusion  and  was  mentelly  competent;  that 
he  considered  the  disease  an  acute  alcoholic  manifestation,  as  the 
patient  quickly  recovered  from  the  acute  symptoms  and  at  a  final 
examination  on  March  23,  1937,  "he  was  not  tremulous,  had  recovered 
from  his  mental  confusion,  and  the  mental  examination  showed  him 
to  be  mentally  competent. H 

Dr.  William  H.  Haines,  called  as  a  witness  for  the 
defendant,  testified  that  he  specializes  In  nervous  and  mental 
diseases  and  has  an  office  in  the  Behaviour  Qlinic  of  the  Criminal 
Court  of  Cook  County,  located  at  2600  South  California  Avenue  in 
the  city  of  Chicago;  that  he  examined  the  records  of  Alexlan  Brothers 
Hospital;  that  he  is  familiar  with  the  methods  by  which  records  of 
patients  are  kept  at  various  hospitals  and  has  had  occasion  to  examine 
several  thousand;  that  he  based  his  opinion  on  the  charts,  which 
contain  the  history  the  patient  gave  to  the  examining  intern  or  doctor 
at  the  time,  including  also  the  physical  and  the  laboratory  examination; 
that  there  was  no  definite  information  on  the  charts  indicating  any 
mental  aberration  of  the  patient  at  the  time;  that  he  did  not  find 
anything  on  the  records  at  the  time  he  examined  them  to  indicate 
that  during  the  periods  mentioned  the  patient  was  suffering  from 
delirium  tremens;  that  delirium  tremens  is  an  acute  condition,  usually 
lasting  a  few  days  or  a  few  weeks,  "It  clears  up  or  the  patient  dies"; 
that  the  individual  may  have  several  attacks  of  the  condition,  but 
it  is  characterised  by  recovery*   In  response  to  a  hypothetical 
question  recounting  all  the  symptoms  of  Frank  Gabl  as  shown  by  the 
clinical  records  of  the  hospitals  as  well  as  his  oonduot  during  the 
period  of  his  employment,  the  witness  stated  that  in  his  opinion 
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the  insured  was  mentally  competent  on  October  12,  1936. 

Defendant's  witnesses  William  J.  Volkins,  Bertram  E, 
Beach,  Alpha  B,  Spillraan,  and  Ernest  Gage,  were  all  fellow  employees 
of  Register  company  during  the  period  of  the  insured's  employment. 
Volklns  testified  that  he  had  been  in  the  employ  of  Register  company 
for  45  years  and  had  charge  of  filling  out  forms  and  other  duties 
relating  to  the  group  life  insurance  of  the  employees  of  Register 
company;  that  he  had  seen  the  insured,  Frank  Gabl,  at  least  once  a 
week  during  the  12  years  preceding  his  death;  that  the  Insured  was 
present  in  his  office  on  October  12,  1936,  when  the  change  of 
beneficiary  was  made,  and  that  in  his  ooinlon  Prank  Gabl  was  "capable 
of  understanding  the  nature  and  effect  of  the  change  of  beneficiary. ■ 
The  witnesses  Beach,  SpiJ.lman  and  Gage  all  testified  that  they  had 
seen  the  insured  at  work  every  day  for  varying  periods  ranging  from 
nine  to  ten  years;  that  he  was  a  capable  workman  and  appeared  to 
them  to  be  of  sound  mind.  Other  witnesses  called  in  behalf  of 
defendant  were  acquaintances  and  relatives.  They  testified  in 
substance  that  the  insured  was  mentally  competent,  on  October  12, 
1936  and  thereafter  until  he  died  on  July  4,  1937, 

In  plaintiff's  brief  counsel  cites  the  csises  of  In  re 
Estate  of  Dombrowskl.  321.  111.  App.  300,  53  N,  E,  (2d)  18,  and 
Brltt  v.  Darnell.  315  111.  385.  These  cases  hold  in  effect  that 
witnesses  who  are  not  experts  cannot  testify  upon  the  question  of 
mental  competency  unless  it  appears  that  they  have  sufficient 
acquaintance  and  opportunity  to  Judge  the  mental  capacity  of  the 
person  whose  competency  is  questioned. They  have  no  application  in 
the  case  at  bar,  since  the  record  discloses  that  the  lay  witnesses 
testifying  for  defendant  had  many  years  of  intimate  and  daily 
contact  with  the  insured.  To  relate  the  testimony  of  all  these 
witnesses  would  unduly  extend  this  opinion.  Despite  the  conflicting 
evidence,  we  think  the  testimony  bearing  on  the  question  of  the 
mental  competency  of  Frank  Gabl  to  change  the  name  of  the  beneficiary 
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preponderates  clearly  in  favor  of  the  defendant,  and  that  the 

master's  findings  were  amply  Justified* 

Plaintiff's  second  contention  is  that  certain  lettere 
(Plf's  Exhibits  22,  24,  25,87  and  29)  appearing  in  the  additional 
abstract  of  record  constitute  the  agreement  to  divide  equally  the 
proceeds  of  the  insurance  between  plaintiff  and  Lorraine  Gabl  the 
beneficiary  named  in  the  certificates.  This  contention  is  without 
merit.  Plaintiff's  Exhibit  29  is  the  last  letter  addressed  by 
defendant  to  olaintlff's  attorney  relating  to  the  payment  of  the 
insurance  proceeds.  The  pertinent  portion  of  this  exhibit  reads  as 
follows:  "The  guardian  has  made  claim  for  full  proceeds  of  these 
certificates  for  the  beneficiary  of  record  [Lorraine  Gabl]  and  is  not 
disposed  or  authorized  to  accept  or  be  a  party  to  any  Joint  settlement 
with  your  client."  Reasonably  construed,  this  language  shows  that 
the  guardians  of  Lorraine  Gabl,  the  insured's  daughter,  refused  to 
make  a  division  of  any  of  the  proceeds  with  the  plaintiff.  We  have 
examined  all  the  exhibits  carefully  and  cannot  extract  an  agreement 
from  them*  In  plaintiff rs  reply  brief,  counsel  argues  that  Lorraine 
Gabl  "never  had  a  voice  in  the  matter  so  that  she  could  make  a 
decision  or  recommendation,"  That  question,  as  well  as  the  oonduot 
of  her  guardians,  is  not  before  us.  We  have  not  discussed  the  other 
points  presented  in  plaintiff's  briefs,  some  of  which  are  outside 
of  the  reeprd,  since  it  has  not  been  necessary  for  disposition  of 
this  cause* 

For  the  reasons  stated,  the  order  of  the  chancellor  dis- 
missing the  bill  of  complaint  for  want  of  equity  is  affirmed, 

AFFIRMED* 
KILEY,  P. J.  AND  BURKE,  J,  CONCUR. 
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LeROY  PAUL,  alias  LeROY  POLLOKOFSKI,  ) 
Appellant,  ) 

! 

SAMUEL  A.  STRITCH,  D.  D. ,  Archbishop  ) 

of  The  Roman  Catholic  Church  of  ) 

Chicago,  a  corporate  sole,  and  ) 

LORETTA  PAUL,  alias  LORETTA  ) 

POLLOKOFSKI,  ) 

Appen....        3 28  I. A.  129 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

LeRoy  Paul  filed  his  amended  complaint  for  an  accounting 
against  his  sister  Loretta  Paul  and  "Samuel  A.  Stritch,  D.  D,, 
Archbishop  of  the  Roman  Catholic  Church  of  Chicago,  a  corporate  sole" 
and  which  defendant  filed  an  appearance  as  "The  Catholic  Bishop  of 
Chicago,  a  corporation  sole,"  hereinafter  called  "corporation  sole." 
The  chancellor  sustained  the  corporation  sole's  motion  to  strike 
and  dismissed  the  amended  complaint.  Plaintiff  appeals. 

The  gist  of  the  amended  complaint  is  that  the  plaintiff's 
parents,  Fred  Paul  and  Margaret  Paul,  his  wife,  owned  certain  real 
estate  in  the  City  of  Chicago  which  they  had  purchased  from  one  Mary 
Eleer;  that  on  January  12,  1929  Margaret  Paul,  plaintiffs  mother, 
died;  that  on  February  16,  1929  Fred  Paul,  plaintiff's  father  sold 
the  real  estate  in  question  for  $25,000  at  the  behest  of  Benjamin 
Eleer  the  husband  of  Mary  Elser;  that  afterwards  Fred  Paul  and 
Benjamin  Elser  orally  agreed  to  create  a  trust  for  plaintiff  and 
his  sister  which  provided  that  §20,000  was  to  be  held  in  trust  for 
them  until  they  attained  their  majorities,  when  they  were  to 
receive  5,000  each,  and  the  remainder  was  to  be  expended  for  their 
board,  lodging  and  tuition  during  their  minority;  that  on  December 
28,  1929  plaintiff's  father  executed  a  trust  agreement  designating 
the  Chicago  Title  and  Trust  Company  as  trustee,  incorporating  the 
terras  of  the  oral  agreement;  th:-t  on  or  about  January  1,  1941 
plaintiff's  father,  Fred  Paul,  learned  that  Elser,  contrary  to  terms 
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of  the  alleged  oral  agreement,  had  fraudulently  deposited  the 
money  with  the  corporation  sole  without  revealing  his  agenoy  to  it; 
that  certain  moneys  were  advanced  by  the  corporation  sole  to 
plaintiff  for  board  and  lodging  and  in  the  form  of  cash.  The 
amended  bill  concluded  with  a  prayer  for  a  judgment  against  the 
corporation  sole  for  ^5,000  "plus  any  income  received  therefrom" 
and  an  accounting  of  the  other  i?5,000.  Lorrtta  Paul,  plaintiff's 
sister,  has  not  filed  an  appearance. 

The  amended  bill  is  based  upon  the  theory  that  the  plain- 
tiff's claim  is  due  under  an  oral  agreement  between  his  father, 
Fred  Paul  and  Elser,  Defendant  contends  thst  it  fails  to  state  a 
oause  of  action  predicating  liability  against  it*  Plaintiff  does 
not  seek  to  set  aside  the  trust  agreement  between  Benjamin  Elser  and 
the  corporation  sole.  Elser  is  not  made  a  party  to  the  proceeding 
though  the  fraud,  if  any,  was  committed  by  Elser,   Although  plain- 
tiff's father  knew  of  the  trust  agreement  between  Elser  and  the 
corporation  sole  in  Jmuary,  1941,  no  action  was  taken  by  him  or 
his  legal  representative  to  disaffirm  it.  So  far  as  appears  from 
the  record,  the  corporation  sole  has  complied  with  the  terms  of  the 

trust  agreement  between  it  and  Elser,  It  does  not  appear  that  the 

\ 

]   120,000  deposited  with  the  corporation  sole  represented  the  proceeds 

\pf  the  sale  of  the  real  estate  owned  by  plaintiff's  father. 

In  effect  plaintiff  Is  endeavoring  to  modify  the  terms  of 
a  written  agreement  to  conform  to  the  terras  of  an  alleged  oral  agree- 
ment between  Elser  and  the  plaintiff's  father,  to  which  the  corpor- 
ation sole  was  not  a  party.  From  the  allegations  of  the  bill  it 
does  not  appear  that  the  corporation  sole  had  any  knowledge  of  the 

alleged  oral  contraot,  nor  Is  it  charged  with  participating  in  the 
fraud. 


Taking  the  allegations  of  the  amended  oomplaint  as  true, 
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as  we  must,  In  considering  defendants  motion,  we  think  plaintiff 

fails  to  state  a  cause  of  action  against  the  corporation  sole. 

For  the  reasons  given,  the  order,  sustaining  defendant's 
motion  to  strike  and  dismissing  the  plaintiff's  amended  complaint, 
is  affirmed, 

AFFIRMED, 

KILEY,  P.J.  AND  BURKE,  J.  CONCUR, 
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LUMCCLLA  STAPEL,  ) 

(Plaintiff)  Appellant,  ) 

V.  )    APPEAL  FROlJ  CIRCUIT 

) 

JULIUS  KANWISCHER  et  al.,  )    COURT  OF  COOK  COUNTY. 

Defendants.  )  s 


JULIUS  KANWISCHER 


kanwischer.  iv^^T  \      V  n  r\ 

(Defendant)  Appellee.       82dl.Ae 
MR.  JUSTICE  SCANLAN  DELIVERED  TIE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  of  forcible  entry  and 
detainer  against  defendants  before  a  justice  of  the  peace  to 
obtain  possession  of  certain  real  estate  which  she  had  pur- 
chased and  which  was  occupied  by  defendants.  The  Justice 
entered  judgment  for  defendants.  Upon  appeal  to  the  Circuit 
court  there  was  a  trial  de  novo  before  the  court  without  a 
Jury  and  a  finding  and  judgment  in  favor  of  defendants.  Plain- 
tiff appeals,  Julius  llanwischer,  defendant,  is  the  only 
appellee  who  entered  an  appearance  and  filed  a  brief  in  the 
cause. 

Upon  the  trial  defendants  admitted  that  plaintiff 
was  the  owner  of  the  premises  in  question,  commonly  known 
as  1354  Brown  street,  Des  Plaines,  Illinois,  which  she  pur- 
chased from  Olivia  K.  Moldenhauer,  the  widow  of  Dr.  V/illiam 
J.  Moldenhauer,  on  February  7,   1944.  ;^fter  plaintiff  pur- 
chased the  property  she  obtained  a  certificate  from  the  Office 
of  Price  Administration  authorizing  her  to  evict  the  tenant 
of  the  premises  provided  the  action  to  evict  was  not  commenced 
sooner  than  three  months  after  July  13,  1944.  Plaintiff 
caused  a  written  notice  to  be  served  upon  defendant  Julius 
Kanwischer  informing  him  that  his  tenancy  would  terminate 
October  31,  1944,  and  demanding  that  he  quit  his  occupation 
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of  the  premises  as  plaintiff  wished  to  occupy  the  sane  as  her 
home.  Upon  his  failure  to  quit  possession  the  instant  pro- 
ceedings were  started. 

The  sole  d3fense  to  the  action  was  that  defendant 
Julius  7-anwischer  had  a  better  right  to  the  possession  of  the 
premises  than  plaintiff  by  virtue  of  a  certain  written  lease, 
dated  December  20,  1935*  and  he  was  allowed  to  introduce  in 
evidence,  over  the  objection  of  plaintiff,  what  purported  to 
be  a  lease  for  the  premises.  The  term  of  the  lease  commenced 
January  1,  1936,  and  terminated  January  1,  1947.  In  the  body 
of  the  lease  the  lessor  is  described  as  "Ilinnie  Holdenhauer 
agent  for  illiam  J.  lioldenhauer,"  and  the  lease  is  signed, 
"Minnie  iiOldenhauer,  Agent  for  'Ym.  J.  Moldenhauer  (Seal)." 
Julius  Xanwischer,  defendant,  testified  that  he  occupied  the 
premises  under  that  lease  since  its  execution  and  that  he  had 
paid  the  rent  to  Minnie  lioldenhauer  for  eight  years;  then  to 
Mrs.  Stapel  for  six  months;  that  he  and  Llinnie  Moldenhauer 
signed  the  lease.  Uinnie  Moldenhauer,  called  by  defendants, 
testified  that  she  was  a  sister  of  Dr.  William  J.  Holdenhauer, 
the  former  ov/ner  of  the  property,  who  died  June  30,  1942;  that 
she  wrote  the  said  lease  in  duplicate  and  signed  it,  she 
thinks,  on  the  date  that  it  bears;  that  she  gave  one  copy  to 
Julius  Kanwischer  and  she  kept  the  other  copy;  that  after 
executing  it  she  placed  her  copy  in  her  safety  deposit  box, 
where  it  has  been  ever  since;  that  she  did  not  keep  all  of 
Dr.  Moldenhauer » s  papers  in  that  box;  that  after  his  death 
she  gave  some  of  his  papers  to  his  widow,  Olivia  Moldenhauer, 
and  the  remainder  to  the  latter 's  attorney,  Mr.  Rosin;  that 
she  did  not  turn  over  the  lease  to  either  of  them  and  that  she 
still  has  it  in  her  box.  At  the  conclusion  of  her  testimony 
plaintiff  moved  to  exclude  the  lease,  upon  a  number  of  grounds, 
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but  for  the  purposes  of  this  appeal  we  need  notice  one  only, 
viz.,  that  there  was  no  written  proof  of  the  agency  of  Minnie 
Moldenhauer  to  sign  the  lease.  The  trial  court  refused  to 
exclude  the  lease. 

It  is  the  law  that  a  party  who  avails  liimself  of  the 
act  of  an  agent  must,  in  order  to  charge  the  principal,  prove 
the  authority  under  which  the  agent  acted.  (See  Foster  v.  Graf . 
287  111.  559,  562.)  The  Statute  of  Frauds  of  this  State  (ch. 
59,  sec.  2,  111.  Rev.  Stat.  1945)  provides* 

"No  action  shall  be  brought  to  charge  any  person  upon 
any  contract  for  the  sale  of  lands,  tenements  or  hereditaments 
or  any  interest  in  or  concerning  them,  for  a  longer  term  than 
one  year,  unless  such  contract  or  some  memorandum  or  note  thereof 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorized 
in  writing,  signed  by  such  party.  *  *  *" 

"Where  the  Statute  of  Frauds  requires  that  the  memo- 
randum of  a  contract  for  the  transfer  of  an  estate  or  interest 
in  lands,  etc.  must  be  signed  by  the  party  to  be  charged,  or  by 
someone  by  him  lawfully  authorized  in  writing,  the  authority 
must  be  conferred  by  writing,  and,  in  the  absence  of  a  ratification 
by  the  principal,  a  memorandum  of  a  contract  executed  by  an  agent 
acting  under  parol  authority  is  void  and  of  no  effect."  (27  A. 
L.  R.  607.) 

In  Rogan  v.  Arnold^  233  111.  19,  21,  it  was  held  that 
to  bind  a  principal  to  a  lease,  under  seal,  signed  by  another  as 
agent  of  the  principal,  there  must  be  evidence  that  the  agent 
was  authorized  in  writing  to  execute  it.  Counsel  for  defendants 
rely  upon  the  doctrine  of  ratification.  The  general  rule  is 
that  when  the  adoption  of  some  form  of  procedure  is  necessary 
to  confer  authority  in  the  first  instance  there  can  be  no  valid 
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ratification  except  In  the  same  manner,  (See  2  C.  J.  S.  pp. 
1088,  IO89.)  Minnie  Holdenhauer  did  not  claim  that  she  had 
written  authority  from  Dr.  Moldenhauer  to  sign  the  lease. 
Indeed,  she  did  not  claim  that  she  had  oral  authority  to  do 
so.  Her  testimony  shows  that  she  never  delivered  the  lease  to 
Dr.  Moldenhauer  and  it  fails  to  show  that  she  ever  spoke  to  him 
about  the  lease.  She  did  not  even  testify  that  when  Julius 
Kanwlscher  paid  her  the  rent  she  gave  the  same  to  Dr.  Moldenhauer, 
but,  if  it  be  assumed  that  she  did,  nevertheless,  there  is  no 
testimony  to  show  that  when  Dr.  Moldenhsuer  received  the  rent 
from  her  he  knew  that  he  was  receiving  it  under  the  lease. 
Neither  Olivia  Moldenhauer  nor  plaintiff  ever  sax?  or  heard  of 
the  lease «  The  trial  court  and  defendants'  attorney  were  of  the 
opinion  that  the  lease  itself,  coupled  with  the  evidence  of 
Julius  Kanwischer  that  after  the  execution  of  the  lease  he 
"paid  rent  to  Miss  Moldenhauer  for  eight  years"  and  that  since 
plaintiff  acquired  the  property  "I  have  paid  rent  to  Mrs.  Stapel, 
the  plaintiff  in  this  case,"  proved  a  ratification  of  the  lease 
and  made  out  a  complete  defense  to  the  action.  The  trial  court 
admitted  the  lease  in  evidence  upon  that  theory,  disregarding 
the  undisputed  evidence  that  Olivia  Moldenhauer  and  plaintiff 
never  saw  or  heard  of  the  lease  when  they  accepted  rent  for  the 
premises,  that  Dr.  Moldenhauer  never  saw  the  lease,  and  there  is 
no  evidence  that  he  ever  heard  of  it.  If  the  court1 s  theory  of 
the  law  were  sound  it  would  be  impossible  for  a  principal  to 
escape  responsibility  for  any  unauthorized  act  of  his  agent. 
Kanwischer,  defendant,  in  his  brief,  makes  a  feeble  claim  that 
plaintiff  "recognised  the  lease  by  accepting  rent  from  him 
[Kanwischer]."   Olivia  Moldenhauer  testified  that  she  never 
knew  that  there  was  such  a  lease,  and  there  is  no  proof  to  rebut 
that  statement.  Plaintiff  offered  to  prove  by  a  number  of  wit- 
nesses that  before  she  bought  the  property  Julius  Moldenhauer 
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stated  to  her  that  there  was  no  lease  upon  the  premises,  bat 
the  court,  upon  objection  by  defendants,  held  that  sach  evi- 
dence would,  be  incompetent,   "aria  Gross  testified  tliat  a 
month  before  plaintiff  bought  the  property,  the  witness, 
plaintiff,  Julius  Fanwischer  and  LlinrJLe  h'oldenhauer  were  in 
the  home  of  the  letter,  and  in  a  conversation  that  took  place 
there  Julius  Kanwischer  and  Jlinnie  lloldcnhauer  loth  stated  there 
was  no  lease  upon  the  premises.  This  evidence,  upon  motion  of 
defendants,  was  stricken.  Plaintiff  also  offered  to  prove  that 
in  Ilarch,  1944,  Julius  fanwischer  asked  her  if  she  would  execute 
a  lease  for  him  for  the  property  so  that  he  could  be  a  tenant 
under  a  written  lease;  that  before  she  bought  the  property  she 
asked  Julius  Fanwischer  and  also  Llinnie  Koldenhauer  if  there 
was  a  written  lease  upon  the  premises  and  that  they  both  stated 
that  there  was  not.  Upon  objection  of  defendants  the  court 
refused  to  allow  the  evidence.  The  trial  court  erred  in  re- 
fusing to  admit  the  evidence  offered  by  plaintiff,  erred  in 
admitting  the  alleged  lease  in  evidence,  and  further  erred  in 
not  entering  judgment  for  plaintiff. 

Plaintiff  strenuously  contended  in  the  trial  courtj 
and  contends  here,  that  the  lease  is  a  fraudulent  one;  that 
it  was  drafted  and  signed  after  plaintiff  became  the  owner  of 
the  real  estate  and  after  she  refused  to  give  Julius  .uanwischer 
a  lease  to  the  premises,  and  she  offered  evidence  In  support  of 
her  contention.  It  seems  hardly  necessary  to  state  that  if  the 
lease  offered  by  defendant  is  a  fraudulent  one  the  entire  defense 
would  fall.  The  trial  court  seemed  to  regard  the  offered  evi- 
dence as  of  n©  materiality,  and,  without  any  justification  for 
so  doing,  he  treated  plaintiff's  young  attorney  harshly  when 
the  latter  sought  to  introduce  proper  evidence  in  support  of 
the  contention  that  the  lease  was  a  fraudulent  one.  In  spite 
of  the  fact  that  the  court  improperly  excluded  most  of  the  said 
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evidence  offered  by  plaintiff,  there  are  certain  facts  in  the 
record  that  tend  to  support  plaintiff's  contention.  Olivia  K. 
Moldenhauer,  the  widow  of  William  J,  Moldenhauer,  testified 
that  she  never  heard  of  the  lease  although  Dr.  Moldenhauer 
died  June  30,  1942,  and  she  owned  the  premises  until  February  7, 
1944,  when  she  deeded  them  to  plaintiff.  Minnie  Moldenhauer 
testified  that  she  kept  her  copy  of  the  lease  in  her  safety 
deposit  box  from  the  time  of  the  execution  of  the  same  in  193? 
until  the  time  of  the  trial,  although  she  delivered  the  other 
documents  that  she  had  in  her  possession  that  belonged  to  Dr. 
Moldenhauer  to  Olivia  M,  iioldenhauer  or  her  attorney,  but  that 
she  did  not  deliver  the  lease  to  either  of  them*  The  lease  is 
an  unusual  one.  It  purports  to  give  Julius  Kanwischer  an  eleven 
year  lease  of  a  residence  in  Des  Plaines.  There  is  evidence  that 
Olivia  K.  Moldenhauer,  after  the  death  of  her  husband,  took  away 
from  Minnie  Moldenhauer  the  management  of  certain  of  the  real 
estate,  including  the  premises  in  question,  that  had  belonged 
to  him.  The  evidence  warrants  the  conclusion  that  plaintiff 
would  not  have  bought  the  property  if  she  had  known  that  there 
was  a  lease  upon  it.  If  the  alleged  lease  was  not  a  fraudulent 
one,  why  was  its  existence  kept  a  secret  for  many  years?  Why 
was  it  not  turned  over  to  Olivia  Moldenhauer  when  her  husband, 
Dr.  Moldenhauer,  died  and  she  became  the  owner  of  the  property? 
All  of  the  evidence  offered  by  plaintiff  that  tended  to  support 
her  claim  that  the  lease  was  a  fraudulent  one  was  competent,  and 
should  have  been  admitted.  To  some  of  the  evidence  offered  the 
court  ruled  that  a  proper  foundation  had  not  been  laid  for  the 
evidence.  We  take  it  that  the  court  was  of  the  opinion  that 
iapeaching  questions  would  have  to  be  first  put  to  Manwischer 
before  the  offered  evidence  would  be  competent.  The  rule  that 
the  trial  court  had  in  mind  does  not  apply  to  the  parties  to  a 
suit.  The  offered  evidence  was  competent  against  Kanwischer, 
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defendant,  as  in  the  nature  of  admissions  against  interest, 

clever,  in  view  of  the  conclusion  that  we  have  reached  upon 

the  first  point  raised  by  plaintiff,  it  is  unnecessary  for  us 

to  decide  the  question  as  to  whether  there  is  sufficient 

evidence  in  the  record  to  warrant  a  finding  that  the  lease 

is  a  fraudulent  one,  although  we  feel  impelled  to  state  that 

It  Is  subject  to  grave  suspicion.  Defendants  offered  no  legal 

defense  to  plaintiff1 s  action  and  the  judgment  of  the  Circuit 

court  of  Cook  county  is  reversed  and  the  cause  is  remanded 

with  directions  to  enter  a  judgment  in  favor  of  plaintiff. 

JUDGMENT  REVERSED  AND  CAUSE 
REIiAKDED  WITH  DIRECTIONS. 

Friend,  P.  J.,  and  Sullivan,  J.,  concur. 
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WILLIAM  T,  DICKERMAN 


Appellee, 


v. 
AMY  V.  JOKES, 


) 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY.  \ 


\ 


Appellant.    >  32  '3  I. A.  131 

MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT* 
This  action  was  brought  by  plaintiff,  William  T. 
Dickerman,  before  a  justice  of  the  peace  on  October  22, 
1943  to  recover  for  legal  services  rendered  by  him  to 
defendant,  Amy  V.  Jones,  in  a  divorce  proceeding  wherein 
a  decree  was  entered  in  her  favor  on  May  12,  1932.  The 
justice  of  the  peace  entered  judgment  in  favor  of  Attorney 
Dickerman  and  against  Amy  V.  Jones  for  $329, 75»  Defendant 
appealed  from  said  judgment  and  on  October  25,  1944,  after 
a  trial  de  novo  before  the  court  without  a  jury,  the 
circuit  court  also  entered  judgment  for  $329,75  in  favor 
of  plaintiff  and  against  defendant,  from  which  judgment 
defendant  prosecutes  this  appeal. 

The  evidence  in  the  record  consists  solely  of  the 
undisputed  and  unimpeached  testimony  of  Attorney  Dickerman 
and  numerous  documents  introduced  by  him.  Amy  V,  Jones 
did  not  testify  nor  was  any  evidence  offered  in  her  behalf 
in  the  Instant  case. 

In  September,  1931  Amy  V,  Jones  engaged  Attorney 
Dickerman  to  prosecute  her  suit  for  divorce  against  her 
husband,  Dr.  Horry  M.  Jones,  She  said  to  Dickerman  that  she 
had  no  money  to  pay  him  attorney's  fees  at  that  time.  He 
told  her,  "You  know  the  courts  never  allow  a  lawyer  a 
reasonable  fee  in  these  divorce  suits,  and  I  don't  take 
them  unless  I  can  see  my  way  to  get  paid  for  my  time  *  *  • 
I  want  you  to  sign  the  necessary  papers,  to  make  up  a 
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reasonable  fee  for  what  the  Court  does  not  grant  me."  She 
agreed  to  his  proposition.  The  divorce  case  was  contested, 
numerous  hearings  were  had  before  a  master  and  a  decree  was 
entered  on  May  12,  1932  granting  Amy  V.  Jones  a  divorce  and 
the  custody  of  her  two  children*  The  decree  directed  that 
Dr»  Jones  pay  Amy  V.  Jones  $25  per  week  for  the  support  of 
herself  and  the  two  children  and  it  also  directed  tnat  he 
pay  her  $1100  at  the  rate  of  $25  per  month  commencing  August 
1*  1933#  $200  at  the  rate  of  $25  per  month  commencing  November 
1,  1932  for  necessary  surgical  and  hospital  expenses  thereto- 
fore incurred  by  her  and  $175  additional  solicitors  fees  at 
the  rate  of  $25  per  month* 

As  the  result  of  negotiations  between  Attorney  Dicker- 
man  and  Amy  V.  Jones  after  the  entry  of  the  decree  of divorce 
they  agreed  that  $500  was  a  reasonable  fee  for  his  services  in 
prosecuting  her  divorce  action  to  decree.  The  terms  of  this 
agreement  were  incorporated  in  the  following  instrument  exe- 
cuted by  Amy  7,  Jones  on  July  5,  1932 I 
"STATE  OP  ILLINOIS  ) 

)  ss 

COUNTY  OF  COOK     ) 

IN  THE  CIRCUIT  COURT  OF  COOK  COUNTY 

Amy  V,  Jones      ) 
\ 

vs*        )       No*  B228665 
Horry  M,  Jones    ) 

Whereas,  the  undersigned,  complainant  in  the  above 
entitled  cause,  retained  9,  T.  Dickerman,  9206  Commercial 
Avenue,  Chicago,  Illinois,  as  her  attorney  to  file  a  bill 
for  divorce  and  for  other  relief,  which  bill  was  filed  in 
the  above  entitled  cause  and  prosecuted  to  a  decree,  which 
was  entered  May  12,  1932;  and, 

Whereas,  the  said  V.r*  T,  Dickerman  is  entitled  to 
receive  a  reasonable  fee  for  services  rendered  up  to  the 
time  of  having  said  decree  entered  on  May  12,  1932,  and  a 
reasonable  fee  for  the  services  rendered  by  said  V*  T* 
Dickerman  to  the  undersigned  up  to  and  including  the  entry 
of  the  decree  on  May  12.  1932,  is  the  sum  of  Five  Hundred 
($500,00)  Dollars,  and  the  undersigned  is  without  means  to 
pay  the  balance  due  said  W.  T.  Dickerman;  and, 
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Whereas,  by  reason  of  an  order  entered  In  the  above 
entitled  cause  on  October  2,  1931*  the  defendant,  Horry  H» 
Jones  paid  to  W.  T.  Dickerman  the  sum  of  Seventy-five 
$75.00  Dollars  on  account  of  attorney's  fees  for  the  under- 
signed, and  the  decree  entered  in  toe  above  entitled  cause 
on  May  12,  1932,  provides  that  said  Horry  M.  Jones  shall 
pay  to  the  undersigned  the  further  sum  of  0ns  Hundred  and 
Seventy-five  ($175.0C)  Dollars  as  additional  solicitor's  fees 
payable  $25.00  in  30  days  and  ^25. 00  every  30  days  thereafter 
and  the  whole  sum  of  said  ^175.00  to  be  paid  within  seven 
months  from  the  entry  if  said  decree;;  and, 

Whereas,  the  undersigned  desires  to  secure  the  payment 
of  the  further  sum  of  Two  Hundred  and  Fifty  ($250.00)  Dollars 
to  said  VJ.  T,  Dickenaan,  and  not  IxaViag  the  present  means 
to  pay  the  sane; 

Therefore,  in  consideration  of  the  premises,  and  the 
services  rendered  by  said  V/«  T«  Dickerman,  I  do  hereby  sell, 
assign,  transfer  and  set  over  to  W«  T,  Dickerman,  his  heirs, 
executors,  administrators,  and  assigns,  all  my  right,  title 
and  Interest  in  and  to  the  sum  of  Two  Hundred  and  Fifty 
($250.00)  Dollars  payable  to  me  as  provided  in  said  decree 
entered  May  12,  1932,  in  the  above  entitled  cause,  out  of  the 
$200.00  expenses  incurred  on  my  behalf  for  surgical  and 
hospital  treatment  and  care  and  out  of  the  sum  of  $1,100,00 
directed  to  be  paid  to  me  in  cash  by  the  defendant,  Horry  M« 
Jones,  and  more  fully  set  forth  on  pages  7  and  8  of  said 
decree;  and  I  further  direct  and  order  that  the  defendant, 
Horry  M,  Jones,  to  pay  direct  to  W«  T,  Dickerman  the  ^17^«00 
additional  attorney's  fees  provided  for  in  said  decree,  and 
upon  the  said  17.  T,  Dickerman  receiving  from  the  said 
Horry  M.  Jones  the  said  sun  of  $250,00  and  0l75«OO,  alj. 
other  sums  payable  under  said  decree  shall  be  paid  direct 
to  me,  and  no  part  of  the  alimony  allowed  in  said  decree 
shall  be  used  to  pay  the  attorney's  fees  herein  provided 
for. 

Said  W,  T,  Dickerman,  his  heirs,  executors,  adminis- 
trators or  assigns,  are  hereby  authorized  and  empowered  to 
take  all  legal  measures  which  may  be  proper  or  necessary 
for  the  complete  recovery  of  the  money  hereby  assigned." 

It  will  be  noted  that  in  this  instrument  Amy  V.  Jones 
not  only  made  an  assignment  to  Attorney  Dickerman  of  $250  of 
the  monies  payable  to  her  by  Dr.  Jones  under  the  terms  of  her 
decree  of  divorce  but  that  she  acknowledged  her  indebtedness 
to  Dickerman  in  that  amount  as  the  balance  due  him  for  his 
services  up  to  and  including  the  date  of  the  entry  of  said 
decree. 

On  the  same  day  that  Amy  V.  Jones  executed  the  fore- 
going instrument  she  again  retained  Attorney  Dickerman  to 
defend  her  decree  of  divorce  on  an  appeal  therefrom  by  Dr» 
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Jones.  He  procured  the  dismissal  of  the  appeal  and  shortly 

thereafter,  in  December,  1932,  Dr.  Jones  was  ordered  committed 

to  the  county  jail  on  Mrs,  Jones'  motion  because  of  his  refusal 

to  pay  past  due  alimony  and  the  attorney's  fees  allowed  her  to 

defend  against  the  appeal,  Mrs.  Jones  then  told  the  court 

that  "she  didn't  want  the  doctor  sent  to  Jail"  and  the  motion 

to  commit  was  continued  until  March  10,  1933  upon  the  promise 

of  Dr,  Jones  that  he  would  try  to  raise  the  money  and  make  some 

payments. 

On  March  8,  1933  Mrs,  Jones  wrote  a  letter  to  Attorney 

Dickerman  which  reads  in  part  as  follows 5 

"Dear  Mr,  Dickermanj- 

This  is  to  notify  you  that  from  this  time  on  your 
services  are  no  longer  needed  in  connection  with  my  case.  You 
are  not  to  represent  me  March  10th  as  my  attorney. 

Dr.  Jones  will  pay  you  your  fee  as  he  gets  the  money 
to  pay  you,  and  I  shall  see  to  it  that  action  is  taken 
immediately  to  prevent  you  from  continuously  bring  us  into 
court,  and  threatening  Dr,  Jones  with  a  jail  sentence  because 
of  your  fee. 

You  will  have  to  content  yourself  with  the  amount 
Dr.  Jones  is  able  to  pay  you  each  month  until  your  fee  is 
paid." 

After  receiving  the  foregoing  letter  from  Mrs.  Jones, 
Dickerman  served  a  notice  on  Dr.  Jones,  dated  March  10,  1933, 
of  the  assignment  made  to  him  by  Mrs.  Jones  on  July  5,  1932 • 
He  testified  that  "at  that  time  there  was  a  depression  and 
business  was  so  bad  I  did  not  do  anything  further  about 
collecting  the  money  on  this  assignment." 

On  October  31,  1933  Mrs.  Jones  paid  Attorney  Dickerman 
530,50,  for  which  he  gave  her  a  written  receipt  y/hich  recited 
that  such  payment  was  made  "in  reduction  of  $250,00  assignment 
on  decree." 

Several  years  thereafter  Attorney  Dickerman  brought 
suit  against  Dr,  Jones  on  the  assignment  and  according  to 
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Dickerman,  Dr,  Jones  testified  on  October  22,  1943  in  that 
proceeding  that  "before  he  received  the  notice  of  assignment 
on  .arch  10,  1933,  he  had  settled  with  Mrs,  Jones  and  paid  her 
cash,  and  paid  out  cash  for  her  in  full  settlement  of  the  $200 
and  the  $1,100  which  the  decree  required  him  to  pay  Amy  Jones" 
and  that  Amy  V.  Jones  testified  that  "she  received  from  Dr% 
Jones  after  July  5,  1932,  and  before  March  10,  1933,  cash  money 
paid  out  for  her  benefit,  which  satisfied  in  full  the  $200  and 
the  $1,100  out  of  which  she  assigned  me  [Dickerman]  $250." 
Judgment  was  entered  in  favor  of  Dr.  Jones  in  that  case  on 
the  ground  that  he  had  paid  Amy  V,  Jones  all  the  money  due  her 
under  the  decree  before  the  notice  of  the  assignment  was  served 
upon  him.  Eis  claim  on  the  assignment  against  Dr.  Jones  having 
been  defeated  by  the  receipt  by  Amy  V.  Jones  from  her  former 
husband  of  the  $250  which  she  had  theretofore  assigned  to  him, 
Attorney  Dickerman  brought  the  Instant  action  in  contract  on 
October  22,  1943  against  Amy  V.  Jones  for  the  balance  of  fees 
claimed  to  be  due  him  for  his  legal  services  in  prosecuting 
her  suit  for  divorce  to  a  decree » 

Defendant  contends  that  plaintiff *s  claim  is  barred 
by  the  statute  of  limitations.  That  of  course  would  be  true 
if  plaintiff  brought  this  action  on  his  original  oral  contract 
of  employment.  The  oral  contract,  however,  anticipated  that 
the  parties  would  later  enter  into  a  written  contract  which 
could  only  be  done  under  the  terms  of  said  oral  contract  after 
the  decree  was  entered  in  the  divorce  case.  Hot  until  then 
could  the  parties  have  knovjn  what  solicitor^  fees  would  be 
allowed  Mrs,  Jones  by  the  trial  court  or  the  extent  and  reason- 
able value  of  the  services  rendered  by  Dickerman* 

Plaintiff's  position  is  that  his  cause  of  action  accrued 
on  July  5,  1932,  when  Amy  V*  Jones  in  the  instrument  heretofore 
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set  forth  acknowleuged  her  obligation  to  pay  aim  tlie  balance 

of  $2$Q   clue  on  his  fees,  that  since  she  admittedly  made  a 

payment  to  him  of  vjO.^'C  on  October  ^1,  1933  to  apply  on  such 

balance,  he  had  a  right  to  bring  this  action  within  ten  years 

after  the  date  of  such  payment,  that  he  filed  this  suit  on 

October  22,  1943,  which  was  less  than  ten  years  after  Mrs.  Jones 

nade  said  payment  of  $30,5°  "to  him  on  October  31*  1933  and  that 

therefore  section  16  of  the  Limitations  Act  (par.  17,   chap,  83* 

111,  Rev.  Stat.  1943)  is  applicable  to  the  situation  presented 

here.  This  section  provides  in  part  as  follows: 

"Actions  on  **•  written  contracts,  or  other  evidences 
of  indebtedness  in  writing,  shall  be  commenced  within  ten  years 
next  after  the  cause  of  action  accrued;  but  if  any  payment  ■**-** 
shall  have  been  made  ***  on  any  contract,  or  other  written 
evidence  of  indebtedness,  within  or  after  the  said  period  of 
ten  years,  then  an  action  may  be  comKenced  thereon  at  any  time 
within  ten  years  after  the  time  of  such  payment," 

It  is  conceded  that  Mrs,  Jones'  assignment  to  Attorney 
Dickerman  did  not  extinguish  her  obligation  to  pay  him  the 
balance  due  on  his  fees.  However,  she  insists  that  "her  obli- 
gation to  pay  plaintiff  was  not  in  writing  and  was  therefore 
governed  by  the  five-year  statute  of  limitations  and  became 
barred  by  the  statute  five  •**  years  after  October  31,  1933* 
the  date  on  which  the  last  payment  was  made  by  Mrs.  Jones." 
In  our  opinion  the  instrument  executed  by  Mrs.  Jones  on  July  5* 
1932  was  more  than  an  assignment.  It  recited  her  employment  of 
Dickerman  as  her  attorney  to  represent  her  in  the  divorce  pro- 
ceedinc  v;hich  he  prosecuted  to  a  decree  and  that  he  was  entitled 
to  receive  a  reasonable  fee  for  the  services  rendered  by  Mm  up 
to  the  time  the  decree  was  entered,  such  reasonable  fee  being 
$500.  The  instrument  served  a  two-fold  purpose.  It  recognized 
and  evidenced  the  obligation  of  defendant  to  pay  plaintiff  the 
balance  due  on  his  fees  and  then  to  secure  the  payment  of  such 
balance  proceeded  to  assign  to  Attorney  Dickerman  a  portion  of 
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the  monies  which  the  decree  direc ted  Dr.  Jones  to  pay  her.  We 

think  that  the  aforesaid  instrument,  in  addition  to  including 
an  assignment  therein,  was  :lan  evidence  of  indebtedness  in 
writing  :  within  the  purview  of  section  16  of  the  Limitations 
Act. 

Defendant  asserts  that  a  confidential  relationship 
•slated  between  her  and  plaintiff  and  that  Attorney  Dickenam 
failed  to  prove  that  the  assignment  was  not  influenced  by  saoh 
relationship,  There  is  not  the  slightest  merit  in  this  con- 
tention and  it  is  raised  for  the  first  time  in  this  court.  It 
can  hardly  be  advanced  seriously  because  it  is  completely 
answered  by  one  of  the  cases  cited  by  defendant  herself, 
Elmore  v.  Johnson ,   143  111,  513>  wherein  the  court  said  at  p. 
525: 

"Before  the  attorney  undertakes  the  business  of  the 
client,  he  nay  contract  with  reference  to  his  services,  because 
no  confidential  relation  then  ercists  and  the  parties  deal  with 
each  other  at  arm's  length.  The  same  is  -crue  in  regard  to 
dealings  which  take  place  after  the  relation  has  been  dissolved, 
(1  Story's  Eq.  Jur,  -  13  ed.  -  sees.  310  to  313)." 

It  is  uncontroverted  that  the  original  agreement  between 
the  parties  was  that  Dickerman  was  to  prosecute  Mrs.  Jones' 
divorce  action  to  a  decree  and  it  is  also  uncontroverted  that 
he  did  not  represent  her  after  the  decree  was  entered  on  May  12, 
1932,  until  she  again  employed  him  to  defend  her  decree  against 
Dr.  Jones*  appeal.  In  so  far  as  the  fees  involved  herein  are 
concerned,  the  relation  of  attorney  and  client  did  not  exist 
between  the  parties  when  Mrs.  Jones  obligated  herself  in 
writing  to  pay  them. 

Prior  to  the  time  plaintiff  instituted  this  action  he 
had  received  toward  the  payment  of  his  $500  fee  $75   as  temporary 
solicitor's  fees,  $175  allowed  under  the  decree  as  additional 
solicitor's  fees  and  the  $30,50  paid  him  by  Mrs.  Jones  on 
October  31,  1933,  These  items  aggregated  $230*50  and  left  a 
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balance  due  on  his  $500  fee  of  $219,50,  The  Judgment  entered 
by  the  trial  court  for  $329.75  included  said  balance  of 
£219»5D  and  interest  thereon. 

We  are  impelled  to  hold  that  this  judgment  was 
properly  entered  by  the  Circuit  court  of  Cook  county  and 
it  will  therefore  be  affirmed* 

JUDGMENT  AFFIRMED. 

Friend,  P,  J,,  and  Scanlan,  J,,  concur. 
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CATHERINE  U.  JACOBS ON, 

Appellee, 

v. 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY,   ^ 


CHICAGO  MOTOR  COACH  COMPANY, 

a  coition,     ^^     J3  £  3  I  .  A.  1  3  1 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT* 
By  this  appeal,  defendant,  Chicago  Motor  Coach 
Company,  seeks  to  reverse  a  judgment  for  $1*000  entered 
on  the  verdict  of  a  jury  in  favor  of  plaintiff,  Catherine 
M,  Jacobson,  in  an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  her  as  the 
result  of  the  negligent  operation  of  a  bus  owned  by 
defendant. 

Defendant's  theory  is  that  its  chauffeur  was  oper- 
ating a  double  deck  bus  in  a  northerly  direction  on  Sheridan 
road  and  had  stopped  to  discharge  and  pick  up  passengers  at 
or  approximately  at  one  of  its  regular  bus  stops  on  the  east 
side  of  Sheridan  road  and  north  of  the  north  crosswalk  of 
Pratt  boulevardj  that  while  the  bus  was  so  stopped  the 
automobile  in  which  plaintiff  was  riding  was  negligently 
driven  into  the  rear  end  of  the  busj  and  that  it  was  not 
guilty  of  any  negligence  which  proximately  contributed 
to  cause  the  accident. 

Plaintiff's  theory  of  fact  as  stated  in  her  brief  is 
that  she  was  a  guest  passenger  in  the  front  seat  of  an  auto- 
mobile "which  was  being  driven  northward  at  a  reasonable 
speed  near  the  center  line  of  Sheridan  road,  a  heavily 
travelled  six  lane  boulevard,  that  when  the  car  in  which  she 
was  riding  was  but  a  short  distance  away  the  bus  of  the  de- 
fendant, which  had  been  stopped  at  the  curb  on  the  northeast 
corner  of  Sheridan  road  and  Pratt  boulevard,  pulled  out 
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suddenly  Into  the  lane  of  the  private  car  to  go  ..round  cars 
parked  ahead  In  front  of  the  Rogers  Park  Hotel,  then  stopped 
again  suddenly  to  let  off  another  passenger  when  15  or  20 
feet  in  front  of  the  private  car,  that  the  driver  of  the 
private  car  applied  his  brakes  but  the  distance  was  too  short 
and  he  could  not  turn  out  to  his  left  because  of  heavy- 
southbound  traffic." 

The  accident  occurred  on  Sheridan  road  north  of  Pratt 
boulevard  on  April  15,  194-2  shortly  after  12:30  A.M.  At  that 
point  Sheridan  road  runs  due  north  and  south  and  Pratt  boule- 
vard runs  east  and  west.  Sheridan  road  is  a  wide,  heavily 
travelled  boulevard  with  three  lanes  on  the  east  half  of  the 
street  for  northbound  traffic  and  three  lanes  on  the  west 
half  of  the  street  for  southbound  traffic.  The  weather  was 
clear,  the  streets  were  dry  and  Sheridan  road  was  well  lighted. 

Plaintiff  testified  on  direct  examination  that  on  the 
occasion  in  question  she  was  riding  north  on  Sheridan  road  on 
tne  front  seat  of  an  automobile  which  was  owned  and  being 
driven  by  one  Edward  Hartwell;  that  he  was  driving  "clos<*  to 
the  center  line"  or  "toward  the  middle  of  the  street";  that 
Just  as  he  reached  Pratt  boulevard  Hartwell  was  driving  at  a 
speed  of  about  2C  or  25  miles  per  hour;  that  when  she  first 
saw  the  bus,  it  was  "in  front  of  us,  and  it  pulled  in  to  the 
curb  to  let  off  passengers,  and  there  was  double  parking 
there,  and  he  pulled  quickly  around  the  cars  parked  and  then 
out  in  the  center  lane  and  then  stopped  and  let  more  passengers 
off";  that  when  the  bus  pulled  out  to  go  into  the  traffic  lane 
in  which  Hartwell  was  driving,  his  car  was  about  15  or  20  feet 
behind  it;  that  after  the  bus  pulled  out  from  the  curb  "it 
stopped  again  and  some  more  passengers  got  off,  and  that  is 
when  we  hit  it";  that  "there  was  heavy  southbound  traffic"  in 
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the  west  half  of  Sheridan  road;  that  when  she  first  saw  the 
bus,  Hartwell  "put  on  the  brakes"  and  that  after  he  put  on 
the  brakes,  "we  struck  the   bus";  and  that  from  the  time  he 
put  on  the  brakes  until  his  car  struck  the  bus,  "I  only  know 
that  the  bus  pulled  out  and  then  stopped  dead,  and  then  after 
that  I  don't  know  what  happened." 

The  following  occurred  on  plaintiff's  cross-examination: 
"Q.  liell,  now-,  where  was  your  automobile  when  you  first  ob- 
served this  bus?  Do  you  recall  that?  A,  Well,  I  remember  it 
as  it  crossed  Pratt.  Q.  Is  that  the  first  time  that  you  saw 
the  bus?  A.  No>  I  suppose  I  saw  it  before,  but  I  don't  remember 
definitely.  Q,  But  you  do  recall  it  as  it  was  crossing  Pratt 
Boulevard?  A.  Yes.  Mr.  Graham  [plaintiff's  attorney]:  She 
said  as  her  car  was  crossing  Pratt  Boulevard,  as  I  understand. 
MR.  Glickj  [defendant's  attorney]:  Q.  What  is  your  answer?  Did 
you  observe  the  bus  as  the  bus  was  crossing  Pratt  Boulevard?  A* 
No,  we  were  crossing  Pratt  Boulevard. " 

She  testified  further  on  cross-examination  that  as 
Hartwell 's  car  was  crossing  Pratt  boulevard  it  was  in  the 
middle  lane  "near  the  white  line "5  that  at  that  time  she 
saw  the  bus  "at  the  [northeast]  curb  ***  in  front  of 
the  Rogers  Park  Hotel";  that  "it  was  standing  still,  because 
the  passengers  were  getting  off";  that  the  bus  "stopped 
before  we  crossed  Pratt  Boulevard";  that  when  Hartwell «s  ca* 
was  crossing  Pratt  boulevard  "the  bus  was  on  the  east  side 
of  Pratt";  that  she  could  not  say  definitely  that  she  saw 
the  bus  as  Hartwell' s  car  was  crossing  Pratt  boulevard, 
"because  all  I  remember  is  the  bus  being  there  and  pulling 
out  and  going  around  these  cars"j  that  when  she  first  saw 
the  bus  "naturally,  it  was  on  the  east  curb"  of  Sheridan 
road.  Then  the  following  questions  were  asked  her  and  she 
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made  the  answers  as  indicated:   "Q.  And  at  that  time  was  it 
moving  or  standing  still?  A.  It  was  idling  and  it  pulled  out. 
Q,  '..'ell,  was  it  in  motion  when  you  Tirst  saw  it?  A,  Yes, 
naturally,  when  it  come  out  in  front  of  me.  Q.  At  that  time 
where  were  you?  A.  Ve  were  crossing  Pratt,  q.  How  far  from 
the  bus  were  you  at  that  time?  A,  About  20  or  30  feet.  Q, 
Was  the  bus  moving  directly  north  when  you  saw  it?  A.  Yes  *** 
and  it  seemed  that  it  was  going  right  on  ahead." 

She  also  testified  that  as  she  "3aw  the  bus  moving 
directly  north,"  Hartwell's  car  was  "about  20  or  30  feet** 
from  the  rear  of  the  bus  and  that  he  was  driving  at  a  speed 
of  "about  20  or  25"  miles  an  hour;  that  as  the  bus  pulled  out 
from  the  curb  it  "started  fast,  he  pulled  out  and  around  quite 
fast,  but  I  don't  know  what  rate  of  speed  it  was";  that  as 
the  bus  was  going  north  to  go  around  the  cars  that  were  double 
parked  at  the  east  curb  it  was  moving  faster  than  Hartwell's 
car j  that  Hartwell's  car  was  "right  in  back"  of  the  bus  when 
it  collided  with  the  rear  end  of  it;  that  whether  she  saw 
that  the  bus  was  lighted  or  whether  Hartwell's  car  struck 
the  bus  directly  in  the  rear  "didn't  come  into  it  •*»  J  mean 
that  it  had  no  bearing  on  it,  because  if  we  had  gone  around 
the  bus,  which  was  the  only  alternative,  we  would  hit  the  cars 
going  south";  that  she  did  not  know  that  Hartwell's  car  was 
going  to  run  into  the  rear  end  of  the  bus;  that  "we  had  collided 
with  the  bus"  when  it  stopped  the  second  time  and  "I  believe 
one  woman  was  alighting  from  the  bus  •*»  was  thrown  ***  he  was 
letting  out  more  passengers";  that  when  the  bus  stopped  sudden- 
ly Hartwell's  car  was  "about  20  feet  from  the  rear  end  of  it"; 
that  she  did  not  know  whether  Hartwell's  car  was  20  feet  from 
the  rear  end  of  the  bus  when  it  stopped;  that  "when  it  stopped 
we  collided,  but  previous  to  that  when  it  pulled  out  we  were  a 
good  20  or  30  feet  behind  it";  and  that  when  the  bus  pulled 
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out  and  stopped  Hartwell's  car  "wasn»t  moving  fast  *••  it 
was  going  about  20  or  2.5,   I  would  say  ***  I  didn*t  look 
at  the  speedometer." 

We  have  set  forth  the  testimony  of  plaintiff  praotl 
oally  in  its  entirety  for  the  purpose  of  showing  how  vague, 
indefinite  and  evasive  she  was  in  relating  her  version  as 
to  how  and  where  the  accident  happened* 

Edward  Plartwell,  the  driver  of  the  automobile  in 
which  plaintiff  was  riding,  was  in  the  Army  in  France  at 
the  time  of  the  trial  and  was  therefore  not  available  as  a 
witness. 

Six  witnesses  testified  in  defendant's  behalf  - 
Eatia  Vasseur,  Samuel  Swerinsky,  Ada  House,  Irving  Glasky, 
Alice  Momsen  and  Judith  Bearfield* 

Katia  Vasseur,  who  was  employed  by  the  United  States 
Treasury  Department,  testified  that  she  was  a  passenger  on 
the  bus;  that  there  was  a  regular  bus  stop  on  the  east  side 
of  Sheridan  road  north  of  the  north  crosswalk  of  Pratt 
boulevard;  that  defendant's  bus  stopped  a  few  feet  away 
from  the  curb  on  the  east  side  of  Sheridan  road;  that  while 
it  was  stopped  there  "for  people  to  get  off"  she  heard  a 
"bump"  in  back  of  the  bus;  that  she  did  not  remember  whether 
there  were  cars  parked  between  the  bus  and  the  curb  when  it 
stopped;  and  that  it  stopped  in  such  a  position  that  it 
could  proceed  north  without  "swinging  out. " 

Samuel  Swerinsky  testified  that  he  was  a  police  officer 
of  the  City  of  Chicago;  that  he  was  off  duty  at  the  time  and 
was  in  a  drug  store  at  the  northeast  corner  of  Sheridan  road 
and  Pratt  boulevard;  that  he  did  not  see  the  accident  but 
heard  the  "crash";  that  he  went  right  out  to  the  scene  of 
the  accident  and  saw  a  bus  "standing''  there  discharging  some 
passengers  on  the  northeast  corner;  that  the  east  side  of 
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the  bus  was  about  4  or  5  feet  from  the  east  curb  and  it?,  rear 
end  was  a  few  feet  north  of  the  north  crosswalk  of  Pratt 
boulevard;  that  the  bus  was  facing  directly  north:  that  the 
front  end  of  an  automobile,  which  was  "all  smashed  up",  was 
then  about  a  foot  or  a  foot  and  one-lialf  south  of  the  rear 
end  of  the  bus;  that  he  inspected  the  stop  lights  on  each 
side  of  the  rear  end  of  the  bus  and  fo'uid  that  they  were  in 
proper  working  order;  and  that  ther*  was  no  car  parked  between 
the  curb  and  the  bus  where  the  latter  was  stopped  but  that 
there  were  cars  parked  "north  of  that," 

Ada  House  testified  that  she  was  a  housewife  and  that 
she  was  a  passenger  on  the  bus;  that  the  bus  stopped  at  its 
usual  stopping  place;  that  it  was  facin.  directly  north  when 
it  stopped;  that  while  passengers  were  being  unloaded  there 
was  a  "severe  crash  from  the  rear  that  threw  her  against  the 
seat  in  front";  that  at  the  time  of  the  crash  the  bus  was 
standing  still  about  4  or  $   feet  from  the  east  curb;  and  that 
she  did  not  recall  any  cars  parked  between  the  bus  and  the 
curb, 

Irving  Glasky  testified  by  deposition  that  he  was  the 
chauffeur  of  the  bus;  that  there  were  cars  parked  along  the 
east  curb  of  .heridan  road  north  of  Pratt  boulevard;  that  he 
stopped  the  bus  at  the  regular  stopping  place  5  or  10  feet 
north  of  Pratt  boulevard;  that  he  was  double  parked  due  to  the 
fact  that  there  were  cars  parked  along  the  east  curb;  that  he 
stopped  the  bus  about  2  feet  west  of  such  parked  cars  so  that 
he  could  discharge  passengers;  that  the  east  side  of  the  bus 
was  about  8  or  10  feet  from  the  east  curb;  that  just  as  he  was 
about  to  open  the  front  door  he  heard  the  impact  at  the  end  of 
the  coach;  that  he  got  out  and  walked  back  and  saw  a  ear  up 
against  the  rear  end  of  the  coach  with  its  front  end  down  on  the 
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street;  that  the  front  end  of  the  ear  was  demolished;  that  his 
bus  was  stopped  in  the  second  lane  of  traffic  from  the  east 
curb  and  the  left  side  of  his  bus  was  about  6  or  8  feet  from 
the  "center  of  the  road";  and  that  he  stopped  a  few  seconds 
before  the  impact  and  that  all  his  tail  lights  and  stop 
lights  were  "okay»" 

Alice  Momsen  testified  that  she  was  employed  at  the 
United  States  post  office;  that  she  was  a  passenger  in  the 
bus  and  was  sitting  in  the  front  seat  thereof  intending  to 
alight  when  it  stopped  at  Pratt  boulevard;  that  the  bus  stopped 
at  Pratt  boulevard  on  the  north  side  of  the  street;  that  when 
it  came  to  a  stop  it  was  about  the  width  of  a  car  from  the  east 
curb;  that  there  were  cars  parked  along  the  east  curb  of  Sheridan 
road  a  little  bit  north  of  where  the  bus  stopped;  that  the 
driver  opened  the  front  door  of  the  bus  and  when  he  did  so  she 
put  one  foot  down  on  the  step;  that  she  then  heard  a  crash  and 
turned  to  see  what  happened;  that  she  got  out  of  the  bus  and 
saw  the  automobile  which  hit  it;  that  the  car  was  directly 
behind  the  bus;  that  at  the  time  it  was  struck  the  rear  end  of 
the  bus  was  almost  the  length  of  an  automobile  north  of  the 
north  crosswalk  of  Pratt  boulevard  facing  directly  north;  that 
prior  to  the  accident  the  bus  made  only  one  stop  on  Sheridan 
road  north  of  Pratt  boulevard;  and  that  she  was  injured  by  the 
closing  of  the  door  of  the  bus  on  her  shoulder  while  she  was 
in  the  act  of  alighting  therefrom* 

Judith  Bearfield  testified  that  she  was  a  nurse  at  St« 
Luke»s  Hospital;  that  she  was  a  passenger  on  the  bus;  that  it 
stopped  on  the  north  side  of  Pratt  boulevard  facing  directly 
north  and  not  far  from  the  east  curb  of  Sheridan  road;  that 
she  did  not  know  the  actual  distance  the  bus  was  from  the  east 
curb  of  Sheridan  road;  that  while  the  bus  was  standing  still 
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"all  of  a  sudden  there  was  a  terrific  jar  *♦*  that  came  from 
the  rear  end  of  the  bus";  that  she  alighted  from  the  bus  and 
saw  the  car  that  had  "bumped  into  the  back"  of  it;  that  the 
rear  end  of  the  bus  was  north  of  the  north  crosswalk  of  Pratt 
boulevard;  that  to  the  best  of  her  knowledge  the  back  of  the 
bus  "was  about  an  extra  large  step  from  the  curb";  that  the 
front  end  of  the  bus  was  a  little  farther  from  the  curb  than 
the  rear  end;  and  that  after  the  crash  all  the  passengers 
wandered  to  the  front  end  of  the  bus  and  got  out. 

Plaintiff  testified  in  rebuttal  by  way  of  impeachment 
of  Alice  Momsen,  one  of  defendant's  witnesses,  that  when  she 
was  being  taken  to  the  hospital  in  the  squad  car  and  while 
she  was  in  the  hospital  immediately  after  the  accident 
occurred,  Alice  Momsen  was  -./1th  her  and  that  Alice  Momsen 
told  her  both  in  the  squad  car  and  in  the  hospital  that 
"when  the  bus  reached  Pratt  boulevard  it  stopped  at  the 
regular  stop  and  let  off  several  passengers  ***  and  that 
after  letting  out  several  passengers  he  pulled  out  and  at 
her  [Alice  Momsen1 s]  insistence  he  stopped  suddenly  by  throwing 
the  brakes  suddenly  and  opening  the  door." 

Alice  Momsen  denied  that  she  made  the  foregoing  state- 


ments attributed  to  her  by  plaintiff. 

The  defendant  urges  other  points  for  reversal  predi- 
cated on  the  asserted  failure  of  plaintiff  to  prove  her  cause 
of  action  but  we  only  deem  it  necessary  to  consider  defend- 
ant's contention  that  "the  verdict  and  judgment  are  contrary 
to  the  manifest  weight  of  the  evidence." 

Every  witness  in  this  case,  including  plaintiff,  testi- 
fied that  the  bus  stopped  at  or  approximately  at  the  regular 
bus  stop  at  the  northeast  corner  of  Sheridan  road  and  Pratt 
boulevard.  ^:very  witness,  including  plaintiff,  testified  that 
when  the  bus  stopped  Its  rear  end  was  a  short  distanoe  north 
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of  the  north  crosswalk  of  Pratt  boulevard.  Defendant's 
witnesses  testified  variously  that  the  rear  end  of  the  bus 
was  from  a  few  feet  to  about  10  feet  or  the  length  of  an 
automobile  north  of  the  north  crosswalk  of  Pratt  boulevard 
when  it  stopped.  Plaintiff  testified  that  the  bus  "pulled 
in  to  the  [east]  curb  to  let  off  passengers."  Defendants 
six  witnesses  testified  variously  that  when  the  bus  stopped 
to  discharge  passengers,  its  east  side  was  from  about  2  feet 
to  10  feet  from  the  east  curb  of  Sheridan  road.  According 
to  plaintiff  the  bus  stopped  at  the  east  curb  of  Sheridan 
road  7d th  double  parked  automobiles  ahead  of  it,  let  off 
some  passengers,  hurriedly  pulled  around  the  double  parked 
cars  until  it  was  headed  directly  north  in  the  third  lane 
of  traffic  west  of  the  east  curb,  then  suddenly  stopped 
again  and  some  more  passengers  got  off  and  that  "is  when 
we  hit  it."  Also  according  to  plaintiff's  testimony  and 
her  theory  of  fact,  as  stated  in  her  brief,  Hartwell  was 
driving  close  to  the  "center  line"  of  Sheridan  road  when 
his  car  ran  into  the  rear  end  of  the  bus,  Flaintiff  did  not 
testify  directly  as  to  just  where  in  Sheridan  road  the  bus 
and  Hartwell1  s  car  v;ere  after  the  accident  but  if,  as  she 
states,  the  bus  had  pullnd  around  the  cars  that  were  doubled 
parked  at  the  east  curb  and  had  reached  a  position  near  the 
"center  line"  of  Sheridan  road  headed  directly  north  when  it 
was  struck,  its  rear  end  at  thai;  time  must  have  been  consider- 
ably more  than  a  bus  length  north  of  the  north  crosswalk  of 
Pratt  boulevard  and  even  a  greater  distance  northwest  of  the 
point  at  the  east  curb  where  she  said  she  saw  the  bus  "standing 
still." 

Plaintiff's  testimony  as  to  the  manner  in  which  the 
accident  happened  and  the  point  where  it  occurred  is  not 
corroborated  by  a  single  witness  or  by  any  fact  or  circumstance 
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in  evidence.  Not  only  is  her  testimony  inherently  improbable 
but  it  is  contradicted  by  six  witnesses,  five  of  whom  were 

SIX 

wholly  disinterested.  Since  these/ witnesses  testified  that 

the  bus  was  standing  still  from  2  to  10  feet  north  of  the 

north  crosswalk  of  Pratt  boulevard  fit  or  approximately  at  the 

regular  bus  stop  on  the  east  side  of  Sheridan  road  when 

Hartwell's  car  smashed  into  the  rear  end  of  it,  the  conclusion 

is  inevitable  that  the  accident  did  not  happen  and  could  not 

have  happened  in  the  manner  plaintiff  testified  that  ±z   did. 

Inasmuch  as  the  evidence  clearly  shows  that  defendant's  large, 

well  lighted  bus  was  where  it  had  a  right  to  be  on  Sheridan 

road  when  it  stopped  to  discharge  passengers  and  inasmuch  as 

hartwell's  view  to  the  north  was  unobstructed  as  his  car 

approached  and  reached  f'ratt  boulevard  from  the  south,  we  think 

that  his  "smashing"  into  the  rear  end  of  the  standing  bus  can 

only  be  attributed  to  his  negligent  failure  to  keep  a  proper 

lookout, 

-e  are  impelled  to  hold  that  the  verdict  was  against  the 

manifest  weight  of  the  evidence, 

W*   had  occasion  in  the  recent  case  of  IdCCormack  v,  Chicago 

Surface  Lines,  327  111.  App,  208  (abst.)  to  consider  a  factual 

situation  in  a  personal  injury  case  where  the  uncorroborated 

testimony  of  the  plaintiff  was  contradicted  by  six  witnesses, 

three  of  whom  were  disinterested.  In  that  case  we  said: 

"We  are  firm  believers  in  the  jury  system  and  are  in 
full  accord  with  the  rule  stated  by  the  Supreme  court  in 
People  v.  Hanischj  361  111,  465,  4s8,  that  'The  utmost  caution 
should  be  exercised  not  only  by  the  trial  courts  but  by  the 
reviewing  courts  to  uphold  the  sanctity  of  the  trial  by  jury. » 
v'e   are  latisfioclj  however*  after  a  Careful  analysis  of  the 
evidence,  that  the  verdict  of  the  jury  in  the  instant  case 
cannot  be  sustained.  In  weighing  the  evidence  we  were  bound 
to  consider  plaintiff's  uncorroborated  testimony  as  to  the 
manner  in  which  the  accident  occurred  in  the  light  of  his 
personal  interest  in  the  suit," 


In  Reinowski  v.  Richardson  et  al,f  279  HI.  App.  633 
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(abst.)  the  court  said: 

"This  is  not  a  case  where  the  uncorroborated  testimony 
of  the  plaintiff  is  contradicted  by  one  unimpeached  witness 
only.  Plaintiff  was  flatly  contradicted  on  the  essential 
fact  on  which  he  bases  his  case  by  five  unjrapeached  wit- 
nesses, all  of  whom  were  in  as  good  position  to  kiio*/  whether 
the  car  jerked  or  stayed  as  was  plaintiff  and  orch  of  them 
testified  positively  that  it  did  not  do  so.  iloreover.  four 
of  defendants'  witnesses  stated  positively  that  plaintiff 
had  stepped  from  the  car  and  was  standing  on  the  pavement 
momentarily  when  struck  by  a  passing  automobile*  Under 
ordinary  circumstances,  the  number  of  witnesses  alonep 
testifying  for  or  against  an  essential  fact,  do  not 
necessarily  detersiine  the  weight  or  preponderance  of  the 
evidence,  but  in  this  case  plaintiff's  testimony  is  so 
utterly  irreconcilable  with  that  related  by  defendants5 
witnesses,  and  so  inconsistent  with  the  probabilities  of 
the  circumstances  shown,  as  to  lend  support  to  defendants' 
contention  that  the  verdict  was  against  the  manifest  weight 
of  the  evidence, M 

Having  disposed  of  the  principal  point  urged  for 
reversal,  we  deem  it  appropriate  for  the  guidance  of  counsel, 
in  the  event  that  this  case  is  retried,  to  consider  the  ques- 
tion, which  arose  upon  the  trial  of  this  case,  as  to  the  ad- 
missibility of  evidence  of  a  settlement  made  by  the  defendant 
with  one  of  its  witnesses  who  was  also  injured  in  the 
accident  involved  herein. 

Defendant  contends  that  "it  was  highly  prejudicial  and 
Improper  for  plaintiff's  counsel  to  show  that  a  settlement 
was  made  by  the  defendant  with  one  of  the  witnesses* H 

Plaintiff's  position  in  this  regard  is  that  "it  was 
proper  to  bring  out  the  fact  from  defendant's  witness, 
Alice  Momsen,  that  she  had  brought  suit  and  settled  with 
the  defendant  for  injuries  claimed  in  the  same  accident, 
not  to  show  an  admission  of  liability  on  iJkie  part  of  the 
defendant,  but  to  show  such  witness's  interest  and  as 
affecting  her  credibility." 

As  has  been  seen,  Alice  Momsen,  one  of  the  witnesses 
called  by  the  defendant,  was  a  passenger  on  the  bus  involved 
in  the  accident*  It  is  asserted  in  defendant's  brief  that 
she  made  claim  and  subsequently  instituted  suit  against  the 
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defendant  for  damages  for  injuries  alleged  to  liave  been  sus- 
tained by  her  as  a  result  of  this  accident;  that  her  claim 
was  settled  by  the  defendant  before  the  trial  of  this  case; 
and  that  these  facts  were  known  to  plaintiff's  attorney.  In 
the  presence  of  the  jury  the  following  occurred  during  the 
cross-examination  of  Alice  Momsen  by  Mr,  Graham,  plaintiff^ 
attorney: 

"Q.  And  you  filed  suit  against  the  Bus  Company,  didn»t 
you?  Mr,  Glick:  That  is  objected  to*  The  Court:  Objection 
sustained,  Mr,  Glides  I  ask  the  Court  to  instruct  the  jury 
to  disregard  It,  The  Court:  The  jury  are  so  instructed,  *** 
Mr.  Graham:  Q,  You  received  a  settlement  from  the  Chicago 
Motor  Coach  Company,  didn't  you?  Mr.  Glick:  That  is  objected 
to.  The  Court:  Sustain  the  objection,  Mr.  Glick:  I  ask 
that  the  jury  be  instructed.  The  Court:  I  will  instruct  the 
jury," 

On  Attorney  Graham's  insistence  that  he  had  the  right  to 
inquire  into  the  matter  of  the  settlement  made  by  defendant  with 
Alice  Momsen,  not  for  the  purpose  of  showing  an  admission  of 
•liability  for  the  accident  on  the  part  of  defendant  but  to  show 
her  interest  in  the  outcome  of  the  case  and  the  effect  such 
interest  might  have  upon  her  credibility,  the  trial  court  heard 
counsel  on  this  question  out  of  the  presence  of  the  jury  and 
apparently  decided  to  permit  him  to  interrogate  the  witness 
as  to  whether  she  filed  suit  against  the  defendant  but  not  as 
to  whether  she  effected  a  settlement  with  it.  The  following 
occurred  when  the  jury  was  recalled  and  the  trial  resumed: 

"Mr,  Graham:  Miss  Momsen,  you  brought  suit  against  the 
Chicago  Motor  Coach  Company,  did  you?  The  witness:  A.  Yes, 
I  did,  Q,  And  that  suit  was  pending  until  two  weeks  ago? 
Mr.  Glick:  That  is  objected  to.  The  Court:  Sustained," 
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Havlng  previously  interrogated  Alice  Moiasen  as  to 
whether  she  had  received  a  settlement  from  defendant,  the 
foregoing  question  -  "And  that  suit  was  pending  until  two 
weeks  ago?"  -  was  undoubtedly  asked  so  that  the  jury  might 
infer  that  Alice  Momsen's  suit  was  no  longer  pending  because 
she  had  received  a  settlement « 

While  plaintiff's  counsel  in  his  argument  to  the  jury 
made  no  direct  reference  to  defendant's  settlement  with  Alice 
Momsen,  there  is  no  question  but  that  in  said  argument  he  sought 
by  inference  to  leave  the  impression  with  the  jury  that  such 
settlement  had  been  made  and  that  if  defendant  was  not  responsible 
for  the  accident  it  would  not  have  settled  with  her.  The  en- 
deavor of  plaintiff's  counsel  to  show  by  inference  both  in  his 
examination  of  the  witness  and  in  his  argument  to  the  jury  that 
a  settlement  had  been  made  with  her  could  only  have  been  calcifc- 
lated  to  prejudice  the  jury.  In  our  opinion  the  jury  must  have 
been  prejudiced  by  the  conduct  of  plaintiff's  attorney  in  this 
regard,  because  we  are  unable  to  comprehend  hov;  it  could  other- 
wise have  found  the  defendant  liable  under  the  facts  and  circum- 
stances shown  by  the  evidence  in  this  case. 

Plaintiff  cites  cases  from  a  few  sister  states  that  support 
her  position  in  respect  to  the  instant  contention  but  these  cases 
are  in  conflict  with  the  great  weight  of  authority  that  evidence 
of  settlements  is  not  admissible  for  any  purpose.  The  general 
rule  is  that  "a  settlement  between  a  party  and  a  third  person 
cannot  be  shown,  even  though  it  relates  to  the  matters  involved 
in  the  action  and  the  person  with  whom  the  compromise  was  made 
was  in  the  same  position  as  the  party  seeking  to  show  such  settle- 
ment." 31  C.  J.  S,,  sec.  292,  p.  1055,  The  only  exception  to 
this  general  rule  is  where  a  settlement  is  made  under  such  unusual 
circumstances  as  to  warrant  its  admission  in  evidence  in  further- 


- 

.        -       ' 
i 

...     -  *  ' 

■         .        '  . 

'" 

- .  ■      " .  :  Ntf 
i 

v  ■  .  . 

tie 

- 

, '".  .     .  :  *         .         ....  .J-aam 

.':  elsn 

- 


-14- 

anee  of  justice.  There  was  no  showing  that  there  were  any 
unusual  circumstances  in  this  case  in  connection  with  defend- 
ant's settlement  with  Alice  Momsen.  All  the  plaintiff  sought 
to  show  was  the  fact  that  said  settlement  had  been  made,  Alice 
Momsen  was  in  an  entirely  different  position  in  relation  to 
the  accident  than  was  plaintiff.  Alice  Momsen  was  a  passenger 
on  the  bus*  Plaintiff  was  a  passenger  in  the  automobile  that 
ran  into  the  bus. 

The  principle  underlying  the  rule  excluding  evidence 
of  a  settlement  with  a  third  person  injured  as  a  result  of 
the  same  occurrence  is  stated  by  Mr,  Justice  Lamar  in  a  well 
reasoned  opinion  in  Georgia  Ry.  &  Elee,  Co.  v.  Wallace  &  Co.y 
122  Qa«  547,  50  S,  E*  478,  where  is  was  said  at  p.  480  of  the 
last  mentioned  report: 

"It  costs  time,  trouble  and  money  to  defend  even  an 
unfounded  claim.  Parties  have  a  right  to  purchase  their 
peace.  The  fact  that  they  have  entered  into  negotiations 
to  secure  that  end,  admissions'  or  propositions  made  with  a 
view  to  a  compromise  are  not  admissible  in  evidence  for  or 
against  either  litigant,  in  the  event  there  is  a  failure  to 
adjust  and  a  suit  follows.  For  a  much  stronger  reason,  evi- 
dence of  a  settlement  with  a  third  person  injured  in  the  same 
casualty  ought  to  be  excluded.  *•&*  The  rule  against  allowing 
evidence  of  compromise  is  founded  upon  recognition  of  the 
fact  that  such  testimony  is  inherently  harmful,  for  the  jury 
will  draw  conclusions  therefrom  in  spite  of  anything  said  by 
the  parties  at  the  time  of  discussing  the  compromise,  and  in 
spite  of  anything  which  may  be  said  by  the  judge  in  instructing 
them  as  to  the  weight  to  be  given  such  evidence." 

The  question  as  to  the  admissibility  of  evidence  as  to  a 
settlement  made  with  a  third  person  involved  in  the  same  acci- 
dent was  considered  in  the  comparatively  recent  case  of  Hill  v. 
Hllesf  309  111.  App.  321,  There  the  court  said  at  pp.  330-332: 

"The  question  has  been  fully  considered  by  the  courts 

of  highest  authority  in  a  number  of  other  jurisdictions  and 
it  has  been  generally  held  that  evidence  of  settlements  made 
with  third  parties  involved  in  the  same  accident  is  inadmissible, 
#**  The  Illinois  courts  have  consistently  refused  to  permit 
evidence  of  mere  offers  and  negotiations  for  settlement  to 
reach  the  jury  on  the  ground  that  public  policy  favors  the 
settlement  of  claims  outside  of  court.  (G-ehm  v.  People.  87 
111.  App,  158$  Edwin  S.  Hartwell  Lumber  Co.  v.  Bork.  138  111. 
App.  506 j  Graff  v.  Foxr  204  111.  App.  598.)  We~thlnk  that 
this  same  public  policy  applies  when  an  actual  settlement  is 
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made  with  a  third  party.  A  person  making  such  a  settlement 
should  not  be  required  to  explain  his  conduct  before  a  jury- 
where  apart  from  the  mere  act  of  payment  there  is  no  other 
act  or  statement  on  his  part  which  could  be  construed  as  an 
admission  of  liability 0  If  such  evidence  is  not  excluded  and 
is  allowed  to  go  to  th»  Jury  it  may  be  extremely  prejudicial 
even  where  an  explanation  is  made  showing  that  the  only 
purpose  of  the  payment  was  to  avoid  litigation  without 
reference  to  the  question  of  liability," 

In  Powers  v.  Wiley f   241  Ky.  64-5,  44  s,  W.  (2nd)  591* 

the  court  said  at  p«  592  of  the  last  mentioned  report: 

'•The  rule  is  well  settled  that,  if  in  the  same  accident 
two  or  more  persons  are  injured,  a  compromise  with  one  cannot 
be  shown  in  an  action  by  the  other,  22  C,  J.,  p,  320,  sec, 
354,  note  B,  and  cases  cited:  Ferry* sAdm'r  v.  Louisville  _ 
Railway  Co„  165  Ky,  747,  178  S,  W.  1087,""  The  reason  for 
the  rule  is  that  the  law  favors  the  settlement  of  contro- 
versies out  of  court,  ant,  if  a  man  could  not  settle  one  claim 
out  of  court  without  fear  that  this  would  be  used  in  another 
suit  as  an  admission  against  him,  many  settlements  would  not 
be  made.  For  this  reason,  offers  of  compromise  are  always 
held  inadmissible,  and  for  the  same  reason  a  man's  buying 
his  peace  from  on©  party  can  no  more  be  used  ag.  inst  him  in 
the  suit  of  another  party  than  the  defendant  could  use  the 
settlement  against  the  plaintiff  in  the  action  to  reduce  his 
recovery  if  for  only  a  nominal  amount," 

We  have  made  an  extensive  search  of  authorities  in  numerous 
other  jurisdictions  which  support  the  general  rule  and  we  have 
been  unable  to  find  in  any  of  them  that  any  differentiation  was 
made  as  to  the  purpose  for  which  the  evidence  of  settlement  with 
a  third  person  injured  in  the  same  accident  was  offered.  Regard- 
less of  the  guise  under  which  such  evidence  is  soueht  to  be  pre- 
sented before  a  jury,  it  is  "inherently  harmful,"  as  was  said 
by  Mr,  Justice  Lamar  in  Georgia  Ry,  &   "lee.  Co,  v.  Wallace  &  Co.. 
supra,!  and  it  may  be  extremely  prejudicial  :|in  spite  of  anything 
which  may  be  said  by  the  judge  in  instructing  them  as  to  the 
weight  to  be  given  such  evidence," 

Although  the  trial  judge  properly  sustained  objections  to 
the  questions  asked  by  plaintiff's  attorney  in  relation  to  the 
settlement  and  directed  the  jury  to  disregard  them,  said  attorney 
accomplished  his  object  by  apprising  the  jury  by  inference  as 
to  the  settlement  by  merely  asking  the  questions.  Counsel's 
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referenee  to  the  settlement  could  not  be  erased  from  the 
minds  of  the  jurors  or  cured  by  proper  rulings  or  instruc- 
tions of  the  court.  Vfoere,  as  here,  counsel  suggests  facts 
in  questions  and  in  his  argument  to  the  jury  not  proven  by 
the  evidence,  which  are  calculated  to  prejudice  the  Jurors 
in  their  consideration  of  the  case,  it  is  the  duty  of  the 
court  for  that  reason  alone  to  interpose  and  prevent  the 
success  of  such  methods  by  setting  aside  the  verdict. 

For  the  reasons  stated  herein  the  judgment  of  the 
Superior  court  of  Cook  county  is  reversed  and  the  cause 
is  remanded  for  a  new  trial, 

JUDGMENT  REVERSED  AND 

CAUSE  REMAHDED  FOR  NE^V  TRIAL. 

Friend,  F.  J,,  and  Scanlan,  J#,  concur. 
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JACOB  RHU  and  MKk 
Appellees, 
v. 


SIEGEL, 


DAVID  J.    CAVIS  and 
ttttMk  BLOCH, 

Appellants. 


UU.  FROM  MUNICIPAL 
T   07  CHIC       ft. 


i     32SI.A.  132 

MR.  JUUTICfc  StfLLIVAB  UftUVJUIXD  THE  OPINIO!?  OP  THE  COURT. 
This  action  was  brought  by  plaintiffs,  Jacob  Ciegel 
and  Lena  Siegel,  to  recover  from  the  defendants,  :uvid  J. 
Davis  and  3elma  Bloch,  possession  of  tho  first  apartment 
in  the  building  located  at  1508  South  Elldare  avenue, 
Chicago,  Illinois.  After  trial  fittest  a  jury  the  court 
entered  a  judgment  order  which  found  that  plaintiffs  were 
entitled  to  the  possession  of  the  premises  in  question  and 
directed  that  a  writ  of  restitution  issue  for  the  removal 
of  the  defendants  therefrom,   defendants  appeal  from  said 
judgment  order. 

Plaintiffs  purchased  the  property  involved  herein  on 
November  1,  1944.   This  property  was  improved  with  an  apart- 
ment building,  the  first  apartment  in  which  was  occupied  by 
defendants  under  a  written  lease  for  one  year  which  expired 
on  April  30,  1945*  Before  plaintiffs  could  institute  thi3 
action  it  was  necessary  that  they  secure  from  tho  Rent 
Director  what  is  comuonly  referred  to  as  a  "Certificate  of 

Eviction"  in  compliance  with  the  Rent  Regulations  promulgated 

Rental 
by  the  Office  of  Price  Administration  for  the  Chicago  Defense ^ 

Area  pursuant  t©  the  provisions  of  the  Emergency  Price  Control 

Act  (56  Stat,  chap.  26,  50  U,  S,  C.  A.,  Appendix,  section  921). 

On  January  27,  1945  a  "Certificate  of  Eviction"  pertaining  to 

the  apartment  in  question  was  issued  to  plaintiffs  by  the 

Rent  Director  of  the  Office  of  Price  Administration  and  a 
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copy  of  same  was  sent  to  defendants.  The  certificate  contain- 
ed the  following,  among  other  conditions* 

"This  certificate  only  authorizes  an  action  to  be 
brought  for  the  eviction  or  removal  of  the  tenant  insti- 
tuted in  accordance  with  the  requirements  of  local  law 
and  does  not  pass  upon  the  merits  of  such  action  under 
such  law, 

"Subject  to  existing  lease  if  any," 

On  May  1,  1945*  the  day  after  the  expiration  of  defend- 
ants' written  lease,  they  paid  plaintiffs  $50  rent  for  the 
month  of  May,  1945,  which  was  the  amount  of  rent  stipulated 
in  said  lease,  and  they  received  a  receipt  therefor*  Defend- 
ants also  paid  plaintiffs  $5°  rent  for  the  apartment  for  June 
and  July,  1945  and  tendered  the  rent  for  August,  which  was 
not  accepted.  On  the  reverse  side  of  the  receipt  which  Jacob 
Siegel  gave  defendants  for  the  June  rent  he  wrote;  "For  month 
to  month  tenancy,"  On  June  28,  1945  Jacob  Jiegel  served  a 
written  notice  on  defendants  that  their  tenancy  "will  terminate 
on  the  31st  day  of  July,  1945"  and  demanded  therein  that  posses- 
sion of  the  premises  be  surrendered  on  that  day.  Defendants 
refused  to  surrender  possession  of  the  apartment  and  plain- 
tiffs brought  this  forcible  detainer  action  on  August  1,  1945, 

Plaintiff,  Jacob  Giegel,  testified  in  substance  that  he 
listed  the  property  for  sale  with  real  estate  brokers  shortly 
after  he  received  the  "Certificate  of  Eviction"  from  the  Rent 
Director  in  January,  I945  and  that  it  continued  to  be  so  listed 
until  June  1,  1945;  that  the  only  reason  he  permitted  defend- 
ants to  remain  in  the  apartment  after  May  1,  1945  was  because 
they  told  him  on  that  day  and  on  many  occasions  prior  thereto 
as  well  as  after  that  time  that  they  could  not  find  anol; .•.-,-.■? 
apartment  and  requested  additional  time  to  find  o-  , 

Three  witnesses  testified  on  defendants'  behalf  -  the 
defendants  themselves,  David  J.  Davis  and  Selma  Bloch, 
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his  daughter,  and  the  latter »s  husband,  Irwin  D.  Bloch, 

Davis  testified  in  substance  that  plaintiff,  Jacob 
Siegel,  told  him  in  April,  194  5  that  he  was  disgusted  with 
the  building  and  asked  him  if  he  wanted  to  buy  it;  that 
Siegel  said  that  he  only  wanted  to  make  $2,000  profit  out 
of  itj  that  Siegel  also  told  him  that  he  had  listed  the 
property  for  sale  and  that  we  would  not  have  to  move  when 
our  lease  expired;  and  that  during  April  and  May  real  estate 
brokers  brought  numerous  prospective  purchasers  to  the 
building* 

Irwin  D.  Bloch  testified  that  in  April,  1945  he  heard 
Jacob  Siegel  tell  his  wife  in  their  kitchen  that  defendants 
would  not  have  to  move  because  he  was  going  to  sell  the 
property,  that  he  was  disgusted  with  the  property  and  did 
not  want  it  and  that  they  could  forget  anything  he  had  there- 
tofore said  about  moving, 

Selma  Bloch  testified  that  sometime  in  January,  194£> 
Siegel  came  to  her  home  and  told  her  that  he  wanted  the  flat; 
that  he  came  to  her  home  again  in  February  and  told  her  that 
he  did  not  want  the  apartment  inasmuch  as  he  was  going  to 
sell  the  building;  that  he  told  her  several  times  thereafter 
that  they  would  not  have  to  move  because  he  was  going  to  sell 
the  building;  that  on  May  1,  1945  he  accepted  from  her  the 
rent  for  the  month  of  May  and  at  that  time  the  building  was 
still  listed  for  sale;  that  on  June  1,  194?  he  gave  her  a 
receipt  for  the  June  rent  and  made  the  notation  on  the 
reverse  side  thereof,  "For  month  to  month  tenancy";  and 
that  he  then  insisted  for  the  first  time  since  January  1945 
that  we  move  out  of  the  apartment. 

Defendants  contend  that  "the  acceptance  of  the  May, 
1945  rent  after  the  expiration  of  the  existing  lease,  without 
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any  new  agreements  being  made,  created  a  'hold  over*  and 
became  a  tenancy  from  year  to  year"  and  that  "a  tenancy 
from  year  to  year  can  not  be  terminated  by  the  service  of 
a  thirty  day  demand  notice  but  must  be  terminated  in  accord- 
ance with  the  statute  which  requires  the  service  of  a  sixty 
day  notice,  in  writing,  within  four  months  preceding  the 
last  sixty  days  of  the  year.'1 

Plaintiffs' position  is  that  "a  month  to  month  tenancy 
was  created  here,  so  that  acceptance  of  the  May,  1945,  rent 
after  the  expiration  of  the  existing  lease  did  not  create  a 
holdover  so  as  to  become  a  tenancy  from  year  to  year,  but 
created  a  month  to  month  tenancy  which  was  terminated  by 
service  of  demand  for  possession  on  June  28,  1945,  demanding 
possession  of  the  premises  on  August  1,  1945»" 

In  bringing  this  action  it  was  necessary  for  plaintiffs 
to  proceed  in  compliance  with  the  Illinois  statutory  provi- 
sions pertaining  to  the  Institution  and  maintenance  of  a 
forcible  detainer  suit* 

The  only  question  presented  for  our  determination  is 
whether  on  and  after  May  1,  194-5  defendants  occupied  the 
premises  as  tenants  from  year  to  year  upon  the  same  terms 
as  provided  in  the  original  lease  or  whether  they  were  merely 
tenants  from  month  to  month  commencing  on  said  date.  There 
are  certain  settled  principles  of  law  and  applicable  statutory 
provisions  that  are  controlling  in  our  consideration  of  this 
question. 

It  has  been  repeatedly  held  that  if  a  tenant  under  a 
demise  for  a  year  or  more  holds  over  at  the  end  of  his  term 
without  any  new  agreement  with  his  landlord  he  will  be  treated 
as  a  tenant  from  year  to  year  subject  to  the  terms  of  the 
original  lease.  (Johnson  v.  Foreman,  40  111.  App.  4-56; 
Hately  v.  Myers ^  96  111.  App.  217;  Goldsborough  v.  Gable. 
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140  111.  269;  Epstein  v.  ttJMfr  22J>  111.  115$  Bell  v.  Groom, 

224  111.  App.  53;  Cottroll  v.  Person.  296  111.  npp,  412.) 

Jection  £  of  the  Landlord  ^ad  Tenant  Act  (par.  5#  chap. 

80,  111.  Rev.  f.tt,t.  194 j)  provides  as  follows: 

"In  all  ca^es  of  tenancy  from  year  to  year,  sixty  day 
notice,  in  writing,  shall  be  sufficient  to  terminate  the 
tenancy  at  tin  end  of  the  year,  The  notice  may  be  given 
at  any  time  within  four  months  preceding  the  last  60  days 
of  the  year." 

A  tenancy  from  year  to  year  can  only  be  terminated  by 
notice  in  writing  in  accordance  with  the  foregoing  statutory 
reqairemonts  and  if  it  is  not  so  terminated,  an  action  of 
forcible  detainer  cannot  be  maintained.  (Strelt  v.  ?ayj,  230 
111.  317 1     ifeli  v.  Groo%  224  III.  App.  p8.) 

If  it  is  shown  that  a  month  to  month  tenancy  was  created 
by  a  new  agreement  between  the  landlord  and  tenant  to  become 
effective  upon  the  expiration  of  the  lease,  then  a  30  day 
notice  in  writing  is  sufficient  to  terminate  such  tenancy. 

The  finding  and  judgment  of  the  trial  court  were  based 
solely  upon  the  uncorrobrated  testimony  of  plaintiff,  Jacob 
Siegel.  After  admitting  that  he  had  accepted  $50  from  defend- 
ants on  May  1,  1^45,  the  day  after  the  lease  expired,  for  the 
May  rent  and  gave  them  a  receipt  therefor,  he  stated  that 
at  that  time  he  advised  the  defendant,  Selma  Bloch,  that  he 
wanted  the  apartment  but  that  he  permitted  the  defendants  to 
continue  in  possession  thereof  because  they  told  him  that 
they  could  not  find  another  apartment.  Siegel  did  not  testify 
nor  can  it  be  reasonably  inferred  from  his  testimony  that 
on  May  1,  1945  or  prior  thereto  he  made  any  new  agreement  with 
defendants  in  respect  to  the  nature  of  their  tenancy  commencing 
on  said  date.  It  was  only  after  his  attorney  learned  that 
Siegel  had  accepted  the  Kay  rent  and  permitted  defendants  to 
remain  in  possession  of  the  premises  without  making  a  new 
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agreeiaent  with  them  as  to  their  future  oec.-.prjicy  of  same 
that  Siegel  upon  the  advice  of  his  lawyer  made  the 
notation,  "For  month  to  month  tenancy,"  on  the  receipt 
that  he  gave  them  for  the  June  rent,  Siegel's  attempt 
to  create  a  tenancy  for  month  to  month  or  to  furnish 
evidence  of  his  intention  to  do  so  by  the  forogoing 
notation  on  the  June  rent  receipt  could  net  possibly 
serve  to  change  the  legal  effect  of  plaintiffs*  failure 
on  or  before  May  1,  1945,  when  they  accepted  the  Mfegr  rent, 
to  make  a  new  agreement  with  defendants  as  to  the  nature 
of  their  tenancy  upon  the  expiration  of  the  term  of  their 
lease. 

Since  there  is  no  evidence  in  the  record  v;hic:h  tends 
to  show  that  plaintiffs  made  a  new  agreement  v.lth  defendants 
that  the  latter  were  to  occupy  the  premises  as  tenants  from 
month  to  month  upon  the  expiration  of  the  term  of  their 
lease,  we  are  impelled  to  hold  that  defendants  held  over  as 
tenants  from  year  to  year,  that  plaintiff c' 30  day  notice 
was  insufficient  to  terminate  such  tenancy  and  that  this 
action  of  forcible  detainer  cannot  be  maintained  by  them. 

The  judgment  of  the  'Municipal  court  of  Chicago  is 
reversed  and  judgment  is  entered  here  in  favor  of  defendants 
and  against  plaintiffs, 

J0DGIB3HT  RSTSaSHB  AIJD  JUDGMT  I1BRE. 
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Friend,  P,  J,,  and  Scanlan,  J#,  concur. 
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EDWARD  II.    HART,  ) 

Appellee,  ) 

T.  )     APPEAL  FROM 

)  MUNICIPAL  COURT, 

FINLEY  W.    BROWN,  )  OF  CHICAGO. 


Appellant. 


328  I.A.  133 
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MR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT ♦ 

April  6,  1945,  plaintiff  brought  an  action  of  forcible 
detainer  in  the  Municipal  court  of  Chicago*  against  defendant, 
to  recover  possession  of  the  first  apartment  of  1501  Juneway 
Terrace,  Chicago «  The  case  was  heard  before  the  court  without 
a  Jury,  there  was  a  finding  and  judgment  in  plaintiff's  favor 
and  defendant  appeals* 

The  record  discloses  that  prior  to  May,  1942,  plaintiff, 
who  was  then  about  26  years  of  age,  lived  with  his  father, 
Eriok  Hart,  and  his  mother  in  a  14-room  residence  at  1501 
Juneway  Terrace,  Chicago,  Some  time  thereafter,  the  family 
■oared  to  1425  Juneway  Terrace  and  remodeled  the  14-room  residence 
into  a  3-apartment  building;  a  5-room  apartment  on  the  first 
floor;  a  4  or  5  room  apartment  on  the  seoond  floor,  (the  evidence 
is  not  clear  which)  and  a  2-room  apartment  in  the  basement. 
In  the  early  part  of  1942,  defendant  and  his  wife  spoke  to 
Erick  Hart,  about  renting  the  first  floor  apartment  and  he  agreed 
to  do  so  for  090  a  month,  and  that  he  .vould  prepare  a  written 
lease  covering  a  period  of  two  ye&rs*  Defendant  moved  into  the 
apartment  In  April,  1942.  That  afterward  Erick  gave  a  written 
lease  and  copy  to  defendant  to  execute  and  shortly  thereafter, 
defendant  signed  the  tv?o  and  returned  them  to  Erick  Hart,  accord- 
ing to  defendant,  within  20  days,  but  aooording  to  Erick,  about 
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2  months  after  they  had  been  delivered  to  defendant.  The 
written  lease  was  never  executed  by  plaintiff  or  his  father, 
or  returned  to  defendant.  The  defendant  moved  into  the  apart- 
ment, before  the  lease  was  prepared,  occupying  it  continuously 
and  paying  the  rent  of  $90  per  month  by  check  to  the  father, 
Erick. 

Mrs*  Hart  died  in  1943  and  plaintiff,  her  son,  a  bachelor, 
who  had  been  living  with  his  parents,  moved  with  his  father, 
Erlokj  to  the  apartment  on  the  second  floor  at  1501  Juneway 
Terrace.   In  November,  1944,  Erlck  remarried  and  about  that 
time,  asked  defendant  to  vacate  the  apartment  and  to  move  upstairs 
in  the  apartment  occupied  by  plaintiff  and  his  father*  The 
reason  for  this,  as  testified  to  by  plaintiff,  was  that  he  had 
no  bedroom  in  the  apartment  which  he,  his  father  and  step-mother 
occupied  and  had  to  sleep  on  a  couch,  while  the  apartment  on 
the  first  floor,  where  defendant  lived,  had  two  bedrooms.  That 
defendant  refused  to  exchange  apartments  on  the  ground  that  it 
was  physically  impossible  for  his  wife  and  two  children,  ages 
one  and  three  years,  to  move  upstairs  to  the  second  floor 
apartment  and  that  there  was  but  one  exit  from  that  apartment. 
Afterward  defendant's  attention  was  called  by  Erick,  to  an 
available  apartment  at  5621  Kenmore  avenue  and  to  a  houre  at 
7043  North  Mason  avenue,  but  defendant  rejected  these  properties 
because  they  were  inconvenient* 

Two  notices  were  prepared  by  Erick  Hart  and  served  on 
defendant,  demanding  possession  of  the  premises  for  Erick,  and 
afterward  a  third  notice  was  prepared,  of  like  import,  in  the 
name  of  plaintiff  and  served  on  defendant  and  on  the  0.  P.  A* 
prior  to  the  beginning  of  the  suit*  The  evidence  snows  that 
plaintiff  was  the  owner  of  the  property;  that  on  February  1, 
1941,  It  was  conveyed  by  warranty  deed  by  Elln  M*  Nelson,  a 
widow,  to  Esther  D*  Hart  and  Edward  M*  Hart,  (Esther  being 
Edward's  mother)  in  Joint  tenancy,  The  deed  was  acknowledged 
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by  the  grantor  on  the  day  of  its  date  and  filed  tor  record 
In  the  Recorder's  Office  of  Cook  county,  February  13,  1941, 
so  that  after  the  death  of  the  mother,  the  property  was  owned 
by  plaintiff,  her  eon,  and  that  plaintiff's  father  had  no 
interest  in  it  except  that  he  was  occupying  the  apartment 
there,  as  above  stated. 

Couns  1  for  defendant  says  that  section  6(a)  of  the 
0,  P«  A«  Act,  which  is  applicable,  provides  that  "Occupancy 
by  landlord*  The  landlord  owned,  or  acquired  an  enforceable 
right  to  buy  or  the  right  to  possession  of,  the  housing  accommo- 
dations prior  to  the  effective  date  of  regulation  (or  priol? 
to  October  20,  1942  where  the  effective  date  of  regulation  is 
prior  to  that  date,  or  prior  to  November  6,  1942  for  housing 
accommodations  with  the  Hastings  Defense-Rental  Area),  and 
seeks  in  good  faith  to  recover  possession  of  such  accom  odations 
for  immediate  use  and  occupancy  as  a  dwelling  for  himself," 
And  it  is  (^£reed\that  plaintiff  is  not  seeking  to  occupy  the 
apartment  for  himself,  but  for  his  father,  step-mother  and 
himself  and  has  not  acted  in  good  faith.  This  contention  cannot 
be  sustained.  We  think  it  is  dear  from  all  the  evidence, 
that  plaintiff  wanted  the  apartment  for  himself,  his  father 
and  his  stop-mother.  And  the  fact  that  Erlck,  the  father,  gave 
two  notices  and  served  them  on  defendant,  that  he  desired  to 
occupy  the  premises,  was  in  no  way  binding  on  anyone,  because  the 
property  belonged  to  his  son*  The  lease  in  which  he  was  named 
the  lessor  was  prepared  by  Erlck  and  delivered  to  defendant. 
Erick  testified  that  after  he  prepared  the  lease  he  delivered 
it  to  defendant  who,  sometime  afterward  signed  it  and  returned 
it  to  Erick.  This  the  record  discloses,  was  after  defendant 
moved  into  the  apartment;  that  Erick  and  defendant  met  and  it 
was  orally  agreed  that  the  tenancy  should  be  from  month  to 
month  and  therefore  no  written  lease  was  necessary  and  that  he 


< 

MM  *xo&  belli  ban  *t&b  ail  *o  \*k  &t#  ■** 

,  '         <  .      -      »0 

•xotna  as  b&iLin  ( "  - 

»«m<    i  ,  B*» 

•      ! 
(  '       (  t  ioj8*rq 

|  si  Ml*  ::' 

I 
'njtrf  tol  a«£XXe«-&  as*  9d,ai£»K«J  *rol 

//poo  otf  $nx- 

lodtfoffl-  ,  x1£o&izlsS  "sol  Jflsffitaaqs 

jo  :o$  nl  betoa  ton  aari i  x>na  tX&sJsxxi 

-^Xo  eX    '  ?ai/8  atf 

«io£l3Bt  aid  »*"  alslq  .tad* 

< 

>«  aa*?   |                  nl  saaeX  «m*T  *noo   aid  eJ  AasflOXetf  T£**s^qcxq 

»#i                   o*  b9i9rlLdb  bn&  tfoX  -59I  «W 

'■•.-■.■'•             I  J 

eta  *i  ft«  tc«»  ;  .  t  £i 

tfflaJ&jrratafc  istfla  saw  ^a^aclc?  tri^     ♦./  $1 

it  brus  i&s  frwf>n©ter>  ftna  '£o±-  ■  **Traq«  rl  bvrom 

ot  rUnoff  Boil  «d  Mt/oxfa    *;  tasti  fts^-j^e  \XIjwo  aaw 


4. 

afterward  destroyed  yhe  lease  and  oopy*  This  conversation 
Is  denied  In  toto  by  defendant.  But  we  think  this  oonfliot 
In  the  testimony  Is  in  no  way  controlling  for  the  reason 
that  Eriok  did  not  own  the  property  but  it  was  owned  by  his 
son*  the  plaintiff* 

The  Judgment  of  the  Municipal  court  of  Chicago  la 
affirmed* 

JUDGMENT  AFFIRMED . 

Matchett,  P,  J»,  and  Miemeyer,  Jf,  concur. 
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GEORGE  W.  SMITH,  doing  business       ) 
as  PERFECT  PEERLESS  CALENDAR  COMPANY,  ) 


▼  . 


GEORGE  J.  BLOOM, 


Appellee, 


Appellant, 


APPEAL  FROM 

SUPERIOR  COURT 

COOK  COUNTY. 
)  / 

328I.A.  31(h\ 


MR*  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  July  13,  1943  George  W,  Smith,  doing  business  as 
Perfect  Peerless  Calendar  Company,  filed  a  four  count  complaint 
in  the  Superior  Court  of  Cook  County  against  George  J.  Bloom. 
The  first  count  alleges  that  on  or  about  September  29,  1942 
defendant  sold  to  plaintiff  a  40-inoh  Sheridan  Power  Paper  Cutter, 
with  automatic  clamp  and  motor;  a  Miller-Simplex  Printing  Press, 
with  two  motors;  a  Miller  High-speed  press  with  motor,  for  *2,750; 
that  defenoant  agreed  to  install  the  presses  and  other  equipment 
in  first  class  working  condition  in  plaintiff1 s  place  of  business; 
that  plaintiff  then  paid  to  defendant  Si, 000;  that  he  thereafter 
paid  to  him  an  additional  #625;  that  he  agreed  to  pay  the  balance 
of  |1,125  when  the  ohattels  were  installed  in  first  class  working 
condition;  that  defendant  warranted  that  the  presses  and  cutter 
would  operate  in  an  efficient  manner  and  for  the  purposes  for 
which  they  were  sold  by  defendant;  that  the  presses  and  cutter 
were  delivered;  that  they  did  not  operate,  perform,  print  or  cut 
and  were  worthless  and  useless  for  the  purposes  for  which  they 
were  purchased;  that  defendant,  without  success,  attempted  to 
repair  them;  that  they  were  useless  and  of  no  value  to  plaintiff; 
and  he  asked  damages  in  the  sum  of  $6,182.95.  The  second  count 
alleges  fraud  and  deceit.  Count  three  alleges  that  defendant 
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taused  to  be  ieaued  by  the  clerk  of  the  Circuit  Court  of  Cook 

County  a  writ  of  replevin  for  the  chattels  in  an  action  against 

Henry  J.  Vols tad,  Richard  Roe  and  Mary  Roe;  that  the  sheriff  took 

the  chattels  under  the  writ  from  plaintiff's  premises  and  delivered 

them  to  defendant;  that  thereby  defendant  converted  the  chattels 

to  his  own  use;  that  defendant  unlawfully  took  possession  of  the 

chattels  without  the  consent  or  knowledge  of  plaintiff  and  without 

making  plaintiff  a  defendant  in  the  replevin  action.   The  fourth 

count  is  for  money  had  and  received,  A  motion  to  dismiss  the 

complaint  was  overruled.  Defendant,  answering,  Joined  issue 

as  to  the  material  allegations  of  the  complaint.  A  trial  before 

the  court  and  a  Jury  resulted  in  a  verdict  against  defendant  for 

|4,000,  Motions  by  defendant  for  a  directed  verdict,  for  judgment 

notwithstanding  the  verdict,  for  a  new  trial  and  in  arrest  of 

Judgment,  were  overruled.   On  a  remittitur  of  4;1,030  the  court 

entered  Judgment  on  the  verdict  for  #2,970  and  defendant  appealed, 

PlainUlff,  George  W,  Smith,  is  in  the  business  of  selling 
printed  calendar  pads.  He  is  81  years  of  age  and  hard  of  hearing. 
He  had  at  one  time  been  in  the  printing  business,  but  did  not  call 
himself  a  printer.  He  lets  the  printing  of  the  calendar  pads  out 
on  contract.  He  has  been  in  that  business  for  21  years.  He  has 
an  office  at  176  West  Adams  Street,  Chicago*  He  leases  90  square 
feet  of  space  on  the  third  floor  at  637  South  Dearborn  Street, 
Chicago*  Otto  Regaer,  a  bookbinder  and  calendar  manufacturer, 
and  Clarence  Mattson,  a  printer,  under  arrangements  with  plaintiff, 
occupied  this  third  floor  space  (exoept  an  additional  small  of floe 
maintained  by  plaintiff),  for  use  in  their  respective  businesses * 

It  will  be  observed  that  the  complaint  alleges  that  the 
two  printing  presses  and  the  cutter  were  sold  by  defendant  to 
plaintiff  on  or  about  September  29,  1942  for  12,750»  The  evidence, 
however,  shows  that  the  paper  cutter  and  the  Simplex  press  were 
purohased  on  September  29,  1942  or  September  30,  1942  for  ft2,750 
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and  that  the  Miller  high  speed  press  was  purchased  on  October  29, 
1942  for  $500,.   These  were  separate  transactions  In  which  the 
purchaser  agreed  to  pay  the  aggregate  sua  of  S3, 250,  Defendant, 
George  J.  Bloom,  had  been  in  the  printing  machinery  and  financing 
business  for  25  years,  with  an  office  at  188  West  Randolph  Street, 
Chicago.  He  had  known  plaintiff  for  10  years,  but  had  not  sold 
him  any  printing  machinery.   Plaintiff  testified  that  he  was 
approached  by  the  defendant  with  an  offer  to  sell  him  the  machinery 
and  that  defendant  instructed  Henry  Volstad  to  go  with  plaintiff 
to  Inspect  the  machinery  at  a  plant  on  the  near  north  side  of 
Chicago.  Plaintiff  testified  further  that  after  viewing  the  machinery, 
he  purchased  it;  that  defendant  assured  him  that  the  presses  and 
cutter  were  in  good  condition;  that  defendant  agreed  to  deliver 
the  chattels  to  the  Dearborn  Street  plant;  that  after  delivery 
plaintiff  endeavored  to  get  the  press  to  operate;  that  it  would  not 
operate  satisfactorily;  that  defendant  sent  men  who  endeavored  to 
get  the  press  to  operate;  and  that  despite  these  efforts  the  press 
was  not  put  in  condition  to  operate*, 

Defendant's  position  is  that  he  sold  the  chattels  to 
Henry  Volstad;  that  plaintiff  did  not  wish  to  be  the  purchaser;  and 
that  Volstad  was  supplied  with  the  money  paid  on  the  purchase  price 
on  an  arrangement  between  plaintiff  and  Volstad.  The  contention 
of  defendant  that  he  sold  the  chattels  to  Volstad  is  sustained  by 
the  evidence.   The  testimony  of  plaintiff  that  he  was  the  purchaser 
is  opposed  by  the  overwhelming  weight  of  the  evidence.  The  paper 
eutter  first  viewed  by  plaintiff  could  not  be  procured  by  defendant 
and  the  latter  substituted  a  different  paper  cutter.  The  paper 
eutter  delivered,  however,  was  satisfactory,  as  was  the  Miller  high 
speed  press.  Plaintiff's  asserted  grievance  is  that  the  Simplex 
press  did  not  operate  in  a  satisfactory  manner. 
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Defendant,  as  vendor,  and  Volstad,  as  vendee,  signed  a 
conditional  sales  contract  dated  September  30,  1942  covering  the 
sale  of  the  cutter  and  the  Simplex  press  for  #2, 750,   This  contract 
acknowledged  the  receipt  by  vendor  of  #1,000  in  cash  and  therein 
the  vendee  promised  to  pay  the  balance  of  £1,760  in  four  monthly 
installments  beginning  October  30,  1942,  the  first  three  Installments 
being  for  |500  each  and  the  final  installment  for  $250,  At  the 
time  of  the  execution  of  the  conditional  sales  contract  Volstad 
also  delivered  to  defendant  a  promissory  note  for  $1,750,  payable 
as  agreed  in  the  contract*   On  October  29,  1942  defendant,  as  vendor, 
and  Volstad,  as  vendee,  executed  a  conditional  sales  oontract  for 
the  Miller  high  speed  press,  the  purchase  price  being  $500.   The 
contract  acknowledged  receipt  of  $125  in  cash  and  therein  Volstad 
promised  to  pay  the  balance  of  v375  in  eight  consecutive  monthly 
installments  beginning  November  29,  1942,  seven  installments  for 
$50  each  and  the  final  installment  for  $25.  Volstad  also  executed 
a  promissory  note  for  $375,  payable  as  agreed  in  the  contract. 
Plaintiff  testified  that  he  did  not  know  about  the  conditional  sales 
contracts.  Plaintiff  testified  that  on  November  19,  1942,  addressing 
defendant,  he  said:   "I've  got  no  receipt  for  what  I've  paid  you. 
I've  got  nothing  to  show  I  paid  you  $1,000  on  this  and  when  you 
get  up  the  receipt  you  and  Mr,  Volstad  give  me  the  receipt  for  both 
and  I'll  give  you  $600  more,"  Witness  testified  further  that? 
"They  wrote  up  the  receipt  and  brought  it  in."  The  receipt,  signed 
by  defendant  and  dated  November  19,  1942,  reads;   "Received  from 
Perfect  Peerless  Calendar  Company,  on  Sept,  29,  1942  One  thousand 
dollars  as  first  payment  of  $2750,  purchase  price  on  one  44  inch 
Power  paper  cutter  with  automatic  clamp  and  motor  for  same*  Also 
one  Miller  Simplex  printing  press  with  two  motors,  D.  C.  current, 
both  machines  in  good  working  order,  delivered  to  3rd  floor  at 
637  Sou*  Dearborn  St,;  Then  few  days  later  received  One  Hundred 
Dollars  eash  payment  on  a  Miller  High  Speed  press,  price  with  motor 
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delivered  to  3rd  floor  at  637  Sou,  Dearborn  St.  $800.  with  $100. 
paid  down;  Balance  on  all  machines  to  be  paid  In  monthly  payments 
of  notes.  Also,  reoeived  today.  Not,  19th,  1942  §525,  cash  to 
apply  as  seoond  payment  on  the  Miller  Simplex  and  Sheridan  Gutter 
now  In  use  on  3rd  floor  at  637  Sou.  Dearborn  St.  and  proving  very 
satisfactory  In  work.  Also  balance  for  moving  #50  and  sales  tax." 

Although  the  receipt  acknowledges  that  the  payments  were 
made  by  the  plaintiff,  It  omits  any  reference  to  plaintiff  as  the 
purchaser.  The  statement  in  that  receipt  that  "balance  on  all 
machines  to  be  paid  in  monthly  payments  of  notes",  manifestly 
refers  to  the  two  notes  executed  by  Volstad,  Plaintiff  did  not 
sign  any  notes,   The  receipt  sets  out  the  terms  of  the  two  sales 
substantially  as  shown  in  the  conditional  sales  contracts  and 
strongly  supports  the  position  of  defendant.  The  conditional 
sales  contracts  receipted  for  the  down  payments  of  f 1,000  and 
|125.  The  reoeipt  given  to  plaintiff  on  November  19,  1942  would 
be  valuable  to  him  as  evidence  of  the  payments  made  by  him  under 
whatever  business  arrangement  he  had  with  Volstad.   Defendant  and 
his  witnesses  testified  that  the  reoeipt,  except  the  clause 
acknowledging  #50  for  moving  and  sales  tax,  was  prepared  by  plain- 
tiff on  his  typewriter  and  submitted  to  defendant  for  his  signature. 

The  record  shows  that  on  November  19,  1942  plaintiff 
had  paid  on  the  cutter  and  the  two  presses  and  for  moving  and  sales 
tax,  the  sum  of  SI, 675,  As  the  total  purchase  price  on  the  two 
transactions  was  $3,250  and  plaintiff  paid  defendant,  to  be  credited 
to  Volstad,  $1,625,  there  was  a  balance  due  to  defendant  from. 
Volstad  of  $1,625,  exoluding  the  item  for  moving  and  sales  tax. 
Neither  Volstad  nor  plaintiff  made  any  attempt  to  pay  any  part  of 
this  balance.  Plaintiff  did  not  resoind  either  of  the  sales,  nor 
did  Volstad,  When  Volstad  defaulted  in  paying  the  installment 
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notes,  defendant  approached  plaintiff  and  gave  him  an  opoortunlty 
to  take  over  the  conditional  sales  contraots  and  to  pay  the 
balanoes  due  thereon.   This  plaintiff  deolined  to  do.  Defendant 
then  requested  that  plaintiff  permit  him  to  repossess  the  chattels 
as  provided  in  the  conditional  sales  contracts*  Plaintiff  told 
him  he  could  do  so,  but  when  defendant  attempted  to  remove  the 
chattels  he  was  not  permitted  to  take  them.  Thereupon,  defendant 
brought  a  replevin  action  in  the  Circuit  Court  for  the  purpose 
of  repossessing  the  chattels,  naming  as  defendants,  Henry  J. 
Volstad,  John  Doe  and  Mary  Roe.  The  Sheriff's  return  shows  that 
he  served  the  replevin  writ  on  "George  Herman  Smith,  herein  named 
as  John  Doe,"  on  March  23,  1943,  The  writ  vae   served  at  plaintiff rs 
premises  on  Dearborn  Street  and  the  chattels  were  taken  from  that 
location.  The  Circuit  Court  found  that  the  right  of  possession  to 
the  chattels  was  In  the  plaintiff  therein,  George  J,  Bloom,  and 
entered  Judgment  accordingly.  Plaintiff,  Smith,  knew  that  the 
chattels  were  taken  from  his  premises  on  a  replevin  writ  sued  out 
by  defendant.  Nevertheless,  he  did  not  appear  in  that  case  or 
assert  any  right  of  ownership  or  possession  in  the  chattels,  nor 
did  he  attempt  to  set  aside  the  Judgment,  According  to  plaintiff's 
theory,  not  having  rescinded  the  sale,  he  was  entitled  to  possession 
of  the  ohattels.  Assuming  that  he  is  right  in  his  claim  that  the 
sale  was  to  him  and  that  there  was  a  breach  of  warranty,  he  could 
have  successfully  resisted  Bloom1 s  replevin  action  by  proving  that 
he  was  the  purchaser;  that  there  was  a  breach  of  warranty;  that 
he  was  damaged  in  an  amount  greater  than  the  balance  due  on  the 
purchase  price;  and  that  he  was  entitled  to  retain  possession  of 
the  chattels.  Under  such  an  assumption  he  could  also  counterclaim 
against  Bloom  for  whatever  additional  damages  he  oould  prove.  His 
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silence  then  is  inconsistent  with  the  position  he  now  assumes. 
Four  months  after  the  chattels  were  repossessed  he  brought  the  / 
instant  aotlon. 

Defendant  introduced  testimony  that  the  reason  the 
Simplex  press  would  not  operate  properly  was  because  the  temper- 
ature in  the  premises  was  62  or  63  degrees,  whereas  the  proper 
temperature  for  a  pressroom  is  80  degrees*  Plaintiff  did  not 
introduce  any  countervailing  testimony  on  this  point.  The 
testimony  is  undisputed  that  the  press  would  not  function  properly 
at  the  temperatures  maintained  in  the  premises. 

Count  1  of  the  complaint  is  founded  upon  a  breach  of 
warranty.  The  second  count  alleges  fraud  and  deceit.   This  was 
stricken  at  the  close  of  plaintiff's  case.  The  third  count  is 
for  a  wrongful  replevin  and  conversion  of  the  machinery.  No 
proof  was  submitted  to  support  this  count.  The  fourth  count  is 
for  money  had  and  received.  As  no  rescission  of  the  sale  was 
alleged  or  proved  and  as  plaintiff  sought  damages  on  the  theory 
of  ownership,  there  can  be  no  recovery  under  that  count.  Plain- 
tiff's case  is  based  on  the  following  clause  of  Sec.  69  of  the 
Uniform  Sales  Act  (Sec.  69,  Ch.  12l£,  111,  Rev.  Stat.  1945): 
"Where  there  is  a  breach  of  warranty  by  the  seller,  the  buyer  may, 
at  his  election  *  *  *  accept  or  keep  the  goods  and  maintain  an 
action  against  the  seller  for  damages  for  the  breach  of  warranty," 
Under  plaintiff's  theory  he  kept  the  goods.   There  was  no  basis 
for  a  verdict  for  #4,000.   Plaintiff  recognized  this  by  consenting 
to  a  remittitur  reducing  the  judgment  to  112,970.   This  amount 
represents  $1,625  paid  on  the  purchase  price  of  the  chattels, 
|50  moving  expense  and  sales  tax,  and  $1,295  claimed  by  plaintiff 
to  have  been  paid  by  him  as  oenaltles  Imposed  by  the  Government 
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because  he  defaulted  In  his  contracts.   The  evidence  does  not  show 

that  any  penalty  payments  to  the  Government  were  caused  by  the 
failure  of  the  press  to  operate.  Plaintiff  asserted  in  hie 
verified  complaint  that  the  penalties  he  was  required  to  pay  to 
the  Government  for  failure  to  ship  pads  was  $205.45.  Plaintiff 
did  not  make  any  attempt  to  prove  the  difference  in  the  value  of 
the  Simplex  press  as  delivered  and  as  warranted. 

We  find  that  the  Judgment  is  contrary  to  the  manifest 
weight  of  the  evidence.   The  Judgment  of  the  Superior  Court  of 
Cook  County  is  reversed  and  the  cause  remanded  with  directions 
to  proceed  in  a  manner  not  inconsistent  with  these  views. 

JUDGMENT  REVERSED  AND  CAUSE  REMANDED 
WITH  DIRECTIONS. 

KILEY,  P.J,  AND  LEWE,  J.  CONCUR. 


I 

wciia   Sob  asofc  *on*'  -\9b  ari  eauBoecf 

exit  ^d  besuBO  et»v  Jnara/iieroO  arf?   oJ  a  J;  :sq  x««  J  ad* 

aixl  al  f)9Ji99  9e  ^XJnXaX^     .stfsie  •  QtU   lo  e-u/XXsl: 

o*  t^o  <tf  fiaiXiinai  a«v  ari  aaWXafisc  adtf   ?aj  rgffios  fiaXIXtav 

HXJuXaXI     „e*»80S$  aaw  tJta  o*  ©tJtrXlial  ict  fraafiiirievcS  ad* 

to  ai/Xar  eriJ  ai  eoasisf  HI  b^sb  ton  bib 

.bettissvuMr  as  baa  bsnnvtSeb  as  aa»«xq  xelqmlo  adJ 

fraellflBfli  ad*  ot  y*b**«oo  •*  tnssftbtsl  ari*  Jijriif  bull:  eW 

to  *ii?oO  loXiecfjt/*  ario  ; t      ,son®&iv©  ari*  lo  *risXaw 

ri*Xw  befefljamen:  satf®©  ad;?  ilia  b*aww%  el  x*n*oD  iooO 

.avaXv  •aarW'  ri*X*/  XneJaXenosuii  *ofl  i9n««a  &  nX  fiaaooig  o* 


43660 


In  the  Matter  of  THE  PETITION  OF 
ANTHONY  VOLPE  TO  BE  ADMITTED  A 
CITIZEN  OF  THE  UNITED  STATES  OF 

AMERICA. 


ANTHONY  VOLPE, 

Petitioner-Appellant, 


j  APPEAL  FROM 

8UPERI0R  COURT 
COOK  COUNTY. 


UNITED  STATES  OF  AMhlKlCA., 

Respondent-Appellee. 

MR«  JUSTICE  NIEMEYKR  DELIVERED  THE  OPINION  OF  THE  COURT, 

Petitioner  appeals  from  an  order  dismissing  for  want  of 

Jurisdiction  his  petition  filed  August  24,  1945  to  set  aside 

and  expunge  from  the  record  an  order  entered  April  3,  1920, 

vacating  a  prior  order  admitting  petitioner  to  citizenship 

of  the  United  States  and  directing  that  his  petition  for 

further 
naturalization  stand  for/hearing,  and  an  order  entered  March 

28,  1924  on  petitioner's  motion,  dismissing  his  petition  for 
naturalisation. 

March  27,  1920  on  petitioner's  application  for  naturalisa- 
tion, filed  pursuant  to  the  federal  act  of  1906,  an  order  .vas 
entered  admitting  petitioner  to  become  a  citizen  of  the  United 
States,  and  a  certificate  of  naturalization  was  issued,  April 
3,  1920,  an  order  was  entered  reciting:   "Upon  further  considera- 
tion of  the  above  entitled  petition,  and  the  motion  of  the 
United  States  filed  herein  and  the  aflf idavit  thereto  attached, 
IT  IS  HEREBY  ORDERED  that  the  order  of  Court  heretofore  entered 
at  this  term  of  Court,  on  March  27,  1;)20,  be  vacated  and  set 
aside  and  that  the  petition  stand  for  further  hearing,"  Thl8 
order  further  directed  thatuthe  petitioner  surrender  the 
certificate  of  naturalization  issued  under  the  order  vacated, 
and  that  the  certificate  be  canceled,  March  28,  1924,  upon  the 
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motion  of  petitioner,  his  petition  for  naturalization  was 

dismissed* 

The  petition  filed  August  24,  1945,  on  which  the  present 
proceeding  is  based,  recites  the  issuance  of  a  certificate 
of  naturalization  to  petitioner  on  torch  27,  1920  on  the  order 
mentioned  above;  that  petitioner  had  no  notice  of  the  motion 
to  vacate  the  order  admitting  him  to  citizenship,  and  that  the 
order  of  April  3,  1920  was  entered  "without  his  being  notified 
of  same  and  without  opportunity  for  a  hearing  on  same";  that  — — 
thereafter,  "under  misrepresentation  made  to  him  by  representatives 
of  the  United  States,  whose  names  he  does  not  now  remember, "  as 
to  the  validity  of  the  order  of  April  3,  and  under  promises  by 
the  same  representatives  that  a  new  certificate  of  naturalization 
would  be  issued  on  a  further  consideration  of  his  petition,  he 
surrendered  his  certificate  of  naturalisation*  a™1  that  there- 
after, "on  the  24th  day  of  March  1924  under  representations  by 
representatives  of  the  United  States^  whose  names  hecdoes  not 
now  remember,  falsely  and  fraudulently  made,  that  (4f )  he  would 
dismiss  his  said  naturalization  petition  they  ould  withdraw 
their  objections  to  a  later  petition  and  would  ac  ept  or  consent 
to  his  later  petition  for  naturalization  at  a  later  date;  and 
your  petitioner,  relying  on  the  aforesaid  representations,  and 
having  full  confidence  in  the  representatives  of  the  United 
States,  and  their  expressed  intention  to  assist  him,  made  no 
inquiry  or  investigation  to  ascertain  the  truth,  merit  or 
validity  or  legality  of  the  action  suggested  in  the  aforesaid 
representations,  and  he  was  persuaded  to  sign  a  request  that  his 
petition  for  naturalization  be  dismissed,  and  on  March  28,  1924, 
on  said  request,  of  which  motion  and  the  making  of  same  yoitr 
petitioner  had  no  notice  and  no  opportunity  for  a  hearing,  he 
not  being  prrsent  or  being  represented  In  Court,  an  Order  was 
entered  in  this  Court  by  Judge  Emanuel  Eller  dismissing  your 
petitioner's  petition  for  naturalization";   that  the  court  was 
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without  Jurisdiction  to  ent<  r  the  orders  of  April  3,  1920  and 
March  28,  1924,  not  only  because  of  want  of  notloe  to  petitioner 
of  application  for  the  orders  and  want  of  opportunity  to  be 
heard  in  opposition  to  their  entry,  but  becaftse  the  court  had 
exhausted  its  Jurisdiction  by  entry  of  the  order  of  natuaallzation 
on  March  27,  1920. 

To  this  petition  the  respondent  United  States  of  Amerioa 
filed  an  answer  denying  that  the  court  had  Jurisdiction  over  it, 
and  asserting  that  the  order  of  dismissal  of  petitioner's  application 
for  naturalization,  entered  on  March  28,  1924,  barred  all  right 
to  relief*  The  answer  further  alleged  that  petitioner  had  actual 
notice  of  the  motion  to  vacate  the  order  of  March  27,  1920  admitting 
him  to  citizenship*  It  denied  the  alleged  representations  and  promises 
of  the  unnamed  representatives  of  the  United  States  and  averred  that 
on  Maroh  24,  1924  petitioner  filed  his  motion  to  dismiss  his  peti- 
tion for  naturalisation  then  pending,  on  which  the  court  acted 
March  28,  1924;  that  thereafter  on  May  5,  1927  he  filed  a  second 
petition  for  naturalization  in  the  Superior  court  of  Cook  county, 
which  petition  was  dismissed  October  21,  1927  on  his  motion.  The 
answer  of  respondent  also  sets  up  the  5  year  limitation  for  correction 
of  errors  by  motion,  substttuted  for  the  writ  of  error  coram  nobis 
in  section  72  of  the  Civil  Practice  Act,  This  objection  need  not 
be  considered,  as  petitioner  is  not  proceeding  under  that  section 
of  the  statute*  He  says  in  his  reply  brief,   "If  the  naturalization 
Court's  vacating  order  is  not  void  then  appellant  has  no  case." 
Contrary  to  petitioner's  contention,  his  application  t&W 
naturalization  was  a  Judicial  proceeding,  subject  to  all  the  rules 
governing  such  proceedings,  and  the  co  rt  in  granting  or  refusing 
citizenship  acted  Judicially,  Tutun  v.  United  States.  270  U,  S. 
568;  In  re  Fordlanl,  98  Cono*  455.  Accordingly,  the  oourt  retained 
jurisdiction  of  the  subject  matter  and  of  petitioner  until  the 
expiration  of  the  term  of  court  at  which  the  petitioner  was 
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admitted  to  citizenship*  with  full  power  to  open  up,  vacate  or 

modify  any  Judgment  entered,  Brelsford  v.  Community  High  School 

30; 
Diat,.  328  111.  27,/grleger  v.  Krleger.  221  111.  479,484. 
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By  section  11  of  the  Naturalization  act  of  1906  the 
United  States  wascauthorized  to  appear  in  any  naturalization  pro- 
ceeding and  to  he  heard  in  opposition  to  the  granting  of  any 
petition.  The  photostatic  copy  of  the  order  admitting  petitioner 
to  citizenship  hears  the  notation,   "Admitted  over  objection  of 
U.  S»  Examiner,"  and  the  order  of  April  3,  1920  vacating  the  order 
o<  admission  recites  that  it  was  made  on  motion  of  the  United  States. 
The  United  States  having  appeared  voluntarily  under  authority  granted 
hy  Congress,  it  remained  a  party  to  the  proceeding  for  all  purposes, 
and  since  petitioner's  present  application  is  filed  in  the  original 
naturalization  proceeding,  on  the  alleged  ground  that  the  orders 
sought  to  he  vacated  and  expunged  are  void,  the  respondent  is  a 
necessary  and  proper  party  and  its  objection  that  the  court  is  without 
Jurisdiction  of  it  Is  untenable. 

The  order  of  April  3,  1920  does  not  show  notice  to  petitioner 
of  respondent's  motion.  It  does  recite  the  filing  of  respondent's 
motion,  with  an  affidavit  attached  thereto  showing  the  presentation 
•f  a  written  motion.  Neither  the  motion  nor  the  a  fidavit  are  made 
a  part  of  the  record.  Petitioner  in  his  brief  says  that  the  record 
filed  in  this  court  "is  the  copy  of  everything  in  the  records  of 
this  case  on  file  with  the  Clerk  of  the  Superior  court  of  Cook  county 
from  the  very  beginning..,."  The  attorney  for  respondent  stated  on 
oral  argument  that  the  written  motion  was  missing  from  the  files 
in  the  Superior  court.  The  court  will  take  Judicial  notice  that 
notices  of  motions  are  frequently  included  in  the  same  cover  with  the 
motion  and  supporting  papers  to  which  the  n  tice  refers.  It  was  not 
necessary  that  theborder  should  recite  that  notice  was  had  an  the 
petitioner.  There  is  authority  to  the  effect  that  a  court  may  modify 
or  vacate  a  final  order  within  the  term  without  notice.  It  is  a 
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general  principle  that  where  a  court  hae  Jurisdiction  over  the 
person  and  subject  matter,  no  error  in  the  exercise  of  such 
jurisdiction  can  make  the  Judgment  void,   31  Abu  Jur.,  Judgments,  see, 
401,  The  p'iIm  of  the  Superior  court  required  notice  of  motions. 
These  rules  have  the  same  effect  as  statutes,  and  it  is  said  to  be 
the  general  rule  that  an  order  made  without  notice  is  void,  37  Am/ 
Jur,,  Motions,  Rules,  and  Orders,  sec,  9,  However,  want  of  notice— -_ 
may  he  waived,  as  it  goes  merely  to  the  Jurisdiction  of  the  person, 
31  Am,  Jur,,  Judgments,  sec,  779,  This  waiver  of  notice  may  toe  made 
by  appearing  and  arguing  a  motion  on  its  merits  without  objecting 
to  the  failure  to  give  notice.  Toy.  v,  Haskell,  128  Gal.  558, 
Notice  may  also  be  waived  by  a  subsequent  appearance  in  court  and 
recognizing  the  validity  of  the  order  entered  on  a  motion  made 
without  notice.  As  said  in  Taylor  Coal  Co,  v.  Industrial  Commission. 
301  111,  381,  384,   "The  general  rule  as  applied  to  courts  is,  that 
Jurisdiction  of  the  subject  matter,  -  whiwh  means  Jurisdiction  of 
the  class  of  cases  to  which  the  particular  case  belongs  and  not 
Jurisdiction  of  a  case  within  such  a  class,  -  cannot  be  waived,  The 
method  by  which  Jurisdiction  of  a  particular  case  within  the  general 
class  of  casesbis  obtained,  and  any  defects  or  irregularities  in 
respeot  thereto,  may  be  maived,  and  are  waived  unless  seasonable 
objection  is  made  in  accordance  with  the  established  practice, 
(O'Brien  v.  People. 216  111,  354;  Franklin  Union  v.  People.  220 
id*  355,)  Where  a  court  has  jurisdiction  of  the  subject  matter  and 
may  take  Jurisdiction  of  a  particular  case  if  certain  conditions 
exist,  and  no  objection  is  raised  to  the  exercise  of  Jurisdiction, 
as  in  case  of  a  limitation  barring  a  writ  of  error,  an  adequate 
remedy  at  law  and  the  like,  a  party  will  be  deemed  to  have  waived 
the  Jurisdictional  question,   Burnap  v,  flight .  14  111,  303; 
Stout  v.  Cook,  41  id,  447;  Crawford  v,  Sohmltt,  139  id,  564;  Hauger  v, 
Oage.  168  id,  365;  Law  v.  Ware,  238  id,  360;  Peterson  v,  Manhattan 
Life  Ins*  Co.  244  id,  329;  People  v,  Evans.  262  id,  235," 
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In  the  Instant  case  petitioner's  subsequent  filing  of  * 
motion  to  dismiss  his  petition  for  naturalization  was  a 
recognition  of  the  validity  of  the  order  of  Aoril  3,  1920 
vacating  the  prior  order  of  naturalisation  and  continuing  the 
application  for  naturalization  for  further  hearing,  and  the  order 
subsequently  entered  upon  petitioner's  motion  cannot  be  questioned 
by  him  unless  the  facts  set  up  in  the  petition  now  before  us  are 
sufficient  to  raise  a  question  of  fact  as  to  his  voluntary  action 
in  the  matter,  uninfluenced  by  fraud  or  misrepresentations  binding 
the  respondent*  The  petition  wholly  fails  to  make  such  showing. 
The  alleged  misrepresentations  which  petitioner  arges  as  invalidating 
what  appears  upon  the  record  as  his  voluntary  action  in  dismissing 
his  petition  for  naturalization,  are  said  by  him  to  have  been  made 
by  representatives  of  respondent^  whose  names  he  does  not  now 
remember.  Neither  the  identity  or  official  capacity  of  the  alleged 
wrongdoer  nor  hie  authority  to  bind  the  United  States  is  shown. 
Furthermore,  the  action  of  the  court  could  not  be  controlled  by  any 
agreement  or  recommendation  of  any  representative  of  respondent, 
however  high  &is  official  position.  The  action  of  petitioner  in 

moving  for  dismissal  of  his  petitionmmust,  upon  the  record,  be 

I 

construed  as  voluntary  and  therefore  as  waiving  any  want  of  notice 

of  the  motion  to  vacate  the  order  of  naturalization. 

There  is  another  objection  to  petitioner's  claim  of  want 

of  notice  of  this  motion.  The  present  petition  was  not  filed  until 

1945,  more  than  25  years  after  the  entry  of  the  first  order,  and 

more  than  21  years  after  petitioner's  dismissal  of  his  application. 

In  31  Am*  Jur. ,  Judgments,  sec*  423,  it  is  said,   "The  presumptions 

in  favor  of  the  regularity  of  a  Judgment  become  str  nger  with  the 

lapse  of  years*   It  has  even  been  said  that  almost  any  reasonable 

presumption  of  fact  will  be  conclusively  indulged  in  order  to 

sustain  rights  asserted  under  a  decree  which  is  twenty  years  :ld." 
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(otting  Thompson  ▼„  Thompaon,  91  Ala,  591»  and  Gopelan  v.  Klmbrough. 
149  Ga,  633*)  For  more  than  20  years  petitioner  has  slept  on  his  rights 
The  dismissal  of  his  original  petition  did  not  bar  subsequent  applica- 
tions for  naturalization*  If  any  obstacle  to  admission  to  citizen- 
ship arose  subsequently^  it  could  only  have  been  through  the  con- 
duct of  petitioner.  Vacation  of  the  orders  com  lained  of  would  restore 
petitioner  to  a  status  he  enjoyed  not  longer  than  a  week,  more  than 
26  years  ago;  make  him  a  citizen  of  the  United  States  and  thereby 
enable  him  to  avoid  the  consequences  of  his  misconduct,  if  any, 
barring  a  present  application  for  citizenship.  Public  policy 
requires  that  the  status  of  an  unnaturalized  resident  of  the  United 
States,  in  which  petitioner  has  acquiesced  for  so  many  years,  be 
continued  until  such  time  as  the  petitioner  by  a  further  application 
demonstrates  his  right  to  citizenship. 
The  order  is  affirmed* 

AFFIRMED. 

Matchett,  P.  J,,  and  O'Connor,  J.,  conour. 
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.    ILLINOIS  APP. 

lA  1—328  111  App  Pt  3  &1579  4-16  Mullen  8x10x23  Case  193 

\CASE— 195 

In  re  Petition  of  Anthony  Volpe  to  be  Admitted  a 

Citizen  of  the  United  States  of  America. 

Anthony  Volpe,  Appellant,  v.  United  States  of 

America,  Appellee. 

Gen.  No.  43,660.     (Abstract  of  Decision.) 

Aliens,  §  8  * — when  validity  of  order  in  naturalization  proceedings 
was  recognized  by  subsequent  filing  of  motion.  Where  petition  was  filed, 
to  set  aside  order  vacating  prior  order  admitting  petitioner  to  citizen- 
ship, on  ground  that  petitioner  had  no  notice  of  motion  to  vacate  order, 
and  it  appeared  that  about  four  years  later  petition  for  naturalization 
was  dismissed  upon  motion  of  petitioner,  held  that  subsequent  filing  of 
motion  to  dismiss  his  petition  for  naturalization  was  recognition  of 
validity  of  order  which  petitioner  sought  to  have  set  aside. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  U.  S. 
Schwartz,  Judge,  presiding.  Affirmed.  Heard  in  the  first  division, 
.  first  district,  this  court  at  the  February  term,  1946 ;  opinion  filed  April  8, 
1946.  Guy  C.  Qrapple,  for  appellant;  J.  Albert  Woll,  United  States 
Attorney  for  Northern  Dist.  of  111. ;  Antonio  M.  Gassaway  and  John 
Peter  Luliuski,  Assistant  United  States  Attorneys,  and  Dewey  G. 
Hutchinson,  United  States  Naturalization  Examiner,  Dept.  of  Justice, 
Immigration  and  Naturalization  Service.  Opinion  by  Justice  Niemexer, 
Not  to  be  published  in  full. 
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GenprnS.   Nwsber  9490.  Ap-enfls   "ntmbwr  9. 

IN  THE   APPELLATE  GStntf 
OF  ILLINOIS 
THIRD   DISTRICT 
FFIBRTTARY    TOW,     A.D.    1P46. 

SILAS   HAV'ITT,  ;       APPEAL   iHOV   Til   CIRCUIT   COTTot 

t 

Plalntlff-PEag   Arpellee,    ;  OF  L8(HW  0OV8TT. 

t 
t 

: 

j        32SI.A.  312' 

EBH,  SANDEL,  :     WQMna.ABL^  FffefcWfE  q.   83BEft# 

Defendant-****   Appellant.:  Stt&ge  P  realty.. 

HAYES,    P.J. : 

G-eraldlne  Justin  Griper  la  the  ownpr  of  45A  scras 
of  farm  l^rid   In  Loran  Countv  Illinois,    -anted   to  fall    S«nrtel 
by  written  lee«e,    on  Aug*  at  88,    1885,   Aoaialng   the  prealset 
for  one  ye«r  from  iarch  flrat,   1854.      SanAel   continued- to   fara 
the  premise"  from  that  data  without  the  execution  of  another 
leaee.      On  December  88,    1844,    Baadol^La  se^eo"   with  a   written 
notice  from  Mr*,    "pper  terminating  hl«*   tenancy   on  Barch  1,    1^45. 
Subaeouently  the  farm^La   rented   to  9ilai   Haaaltt,    who  filed    the 
present  action  of  forcible  entry  *n"   detainer  In  ■    luatiee 
court  In  Loran   County   on  ",'src*  1?,    194P  vt.9n   c.en,=>ei   refused 
to  vacate   the  premises.      A   Judgment  In  f«vor  of  Raraltt  In 
that  Court  aaa  arpealei   to  the  Olrault  Cfourt  of  Lorr*n   County 
and  upon   ■    trial  without  ■    .Jury,    .ludpment  was  ae-a^n  rendered 
for  plaintiff.      Defendant  has  appealed   to   thl«   cou-t. 

Se-del  floes  not  contend   that  the  notice  served  Mpon 
hirn  Aid   not  conform  to   the   statute   sotting;  ur   the  procedure 
for  terminating-  a   tenancy  from  ye*r   to  ye.«r,/ch:    8o7  Sec/'  5,     ' 
nor  Is   there  *ny  doubt  that  subsequent   to   the   expiration  of 
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the  written  le»se  Baft&vl   occupied,  the  premise*   ••  p   tenant 
fron  yes**  to  year.      Sin^el'*5  defence  re«ts  upon  in  elleped 
conversation  which  he   testified"   took  plsce  between  Ah*  «nd 
hi*   wife  and  Wr.    *  Vrs.   ^eper  In  July,    19^7  or  1933.      Tn 
substance,    San^el   testified   that  Br*.    'v»(rt>r  told  hla   U 
was  not  necessary  to  »<*Y   for  the  fprtn  each  yea-r  ss  w«s 
hi"  custom;    that  he  replied    that  some  srreement   should  be 
reached  on  the  length  of   notice  to  be  edven   should   either 
of  them  desire  ft  change;    th«t  he   thought  notice   «hould  be 
piven  in  Way  or  at  least  in  July  in  orde**  to   terminate  the 
tenancy  the  following  ^arch  and  that  IRra.   ,?s?er  consented 
to  this.      Both  Mr.    &  M~«»#   Wager  deny  thst  the  alleged   con- 
versation occurred.      Evidence  was   introduced   «howinc    thst 
Mr.   wager  was   in  Cuba   in  July  1957  and   th*t  Mr*.   ^sre~  vafl 
in  Hurope  durinr  the  entire   summer  of  1933. 

Hammltt  contends   th^t   this  o-*»»l   apreement,    if  it 
was  ever  m«de,    is  void  under  the   statute  of  frauds  because 
it  c^uld  not  be  performed   within  n   yaar.      The  effectiveness 
of  this   =  rg\iment  depends  on  when  the   er^eement  wpq   intended 
to   take   effect.      S«ndel    testified:      MI  »<*ked   Mrs.   *ap-er  for 
the  farm   for  the   followlnr  yep**.      T  don't  '-no»   the  ersct  wo^de, 
but  in  substance,    she  s?»ld  I  didn't  h?»ve  to  aak   for  the  fsrm 
every  year,    thst  I  could  go  ehead   *nd   farm    lu<*t  it  !  h^*  b«»en 
doinp.      I  ssid  we  oupht   to  h*>ve  an  un^e^otandinp  in  cp"»  either 
one  or  the  othe»*  "-anted   to  make  ■   change,    and   th«t  we  should 
have  sn  agreement  *<hen  notice  should,  be  given  pn^,   *       •       *       * 
that  s    tenant  should  know  by  May  or   st  least  by  July  the   fir«t  •*, 
It  is  apparent  from   thi<*    that   Rondel  unde~«*toort   ha   *bp   to  h»ve 
possession  of   the   farm   from  "ff>rch   1,    1933    (*>-i<*umlnfr  the  agreement 
was  made  in  1937)    to  "src^  1,   1939,    end   thst   thereof ter  mt»s.    "facer 
agreed  to  five  him  a  longer  notice   than  the  sixty  days  permitted 
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by  statute.      TM«  contract   the^efo~e  could  not   tnVe  effect 
until    after  March  1,    1999  an-1    thu«   co^ln1    not  he   r*er>formefl 
within  e   year  from  July,    19*7.      It   i«  the^efo^e  void.      HI, 
^.ev.    Bta^[,    Ch.    99,    e,ec.   1. 

The    Juflfment  of  the  Circuit  Cou^t  of  Lop-an  County 
i«  Affirmed. 

JUDGMENT   AFFIRW.D. 
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February  Term,  A.  D«  194fl 


cer.  No.  P488 


CLARENCE  K.  YORDY, 

Plaintiff-Appellee, 

-vs- 

THE  FARMERS  AUTOMOBILE  INSURANCE 
ASSOCIATION,  a  Reciprocal 
Insurance  Exchange  Organized  and 
Existing  Under  the  Statutes  of 
the  State  of  Illinois, 

Defendant-Appellant. 
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Appeal  from 

Circuit  court 

Tazewell  County, 

328  I.A.  312 


2. 


Dady,  J, 


This  cuit  was  brought  in  the  circuit  Court  of  Tazewell 
County  by  clarence  E.  Yordy,  who  is  the  plaintiff -appellee,  against 
The  Farmers  Automobile  Insurance  Association,  to  recover  $750.00 
which  Yordy  contributed  to  the  association  toward  its  settlerent 
of  a  claim  by  Walter  Wittier  against  Yordy  for  personal  injuries, 
the  association  having  settled  such  claim  by  paying  ^ittr.er  |S600< 
on  January  7,  1930. 

On  October  24,  1936,  there  was  a  motor  vehicle  accident  in 
which  Wittmer  received  severe  injuries.   Thereafter  he  brought  suit 
in  said  Circuit  court  against  Yordy  and  L*  K,    Sutter  to  recover 
for  such  injuries.   At  the  time  of  the  accident  Yordy  carried 
accident  insurance  in  such  association  on  his  automobile.   The 
association,  through  its  attorney  and  in  behalf  of  Yordy,  duly 
defended  such  suit  of  Vittmr  vs.  yordy,  et  al.   On  Kay  1«,  1938, 
in  such  suit  a  jury  returned  a  verdict  of  guilty  against  Yordy 
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and  assessed  Wittmer's  damages  at  i,  10 , GCO.   Thereafter  the  association 
duly  filed  In  said  suit  a  motion  for  a  judgment  for  Yordy  notwith- 
standing the  verdict,  and  an  alternative  notion  for  a  new  trial. 
Eoth  motions  were  duly  argued  on  June  28,  K'38,  before  and  taken 
under  advisement  by  the  trial  court.   Such  motions  were  j ending  and 
undisposed  of  when  the  association  made  such  settlement. 

bo  far  as  is  material,  the  insurance  policy  provided  that  the 
association  agreed  "to  insure  and  indemnify"  Yordy  "in  accordance 
with  Schedule  One  by  reason  of  any  claim  or  demand  •  •  •  for  which" 
Yordy  "may  be  legally  liable  because  of  the  ownership  or  use  of  an 
automobile  •  •  •  if  caused  as  follows:   •  *  »  Claims  Against  The 
Assured  •  •  ■  on  account  of  bodily  injuries  to  *  •  •  one  person, 
resulting  from  an  accident  of  the  automobile  covered,  a  «  »    the 
liability  of  the  association  shall  not  exceed  Five  Thousand  Dollars 
•  •  •■   The  association  further  agrees  o  •  o  to  defend  any  suit 
brought  against"  Yordy  "to  recover  damages  on  account  of  such 
accidents  »  •  ■  where  the  judgment  if  rendered  •  •  •  would  be 
covered  by  this  policy."   Yordy  "shall  not  with. out  written  consent  of 
the  attorney  in  fact"  of  the  association  "previously  given,  voluntarily 
assume  or  admit  any  liability  or  settle  any  claim  or  incur  any 
expenses,  except  at  his  own  costs.   The  association  reserves  the 
right  to  settle  any  claim  or  suit  at  any  time  at  its  own  cost." 

After  the  return  of  the  verdict  in  the  suit  of  'Vittner  v. 
Yordy  and  before  such  settlement  was  rr.ade,  settlement  negotiations 
were  had  between  Yordy, Ralph  Dempsey,  who  was  the  attorney  for  the 
insurance  association,  and  Louis  ?.roblock,  who  was  the  attorney 
for  VJittr.er.   On  January  4,  1959,  in  a  conference  in  Fncb lock's 
office  in  I eoria,  at  which  Knoblock,  Yordy  and  Demnsey  were  rresert, 
a  figure  of  vb500.  in  settlement  was  agreed  uror .  Cn  January  4, 
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1939,  Yordy  purchased  two  bank  drafts  payable  to  hie  own  order,  one 
for  £350.  and  one  for  'Iff  .  Thereafter  on  January  4th  Yordy 
indorsed  and  delivered  the  drafts  to  a  Mr.  Jack,  ar  manap-or  of  the 
association,  which  were  cashed  by  the  association.   On  January  7, 
1939,  the  association  obtained  a  release  from  Wittr-er  and  pave  ite 
check  for  £3500.  in  such  settlement. 

Thereafter  Yordy  brought  this  suit  a<~air?Ft  the  association. 
A  Jury  returned  a  verdict  for  *750.  in  favor  of  Yordy,  on  wMch  the 
judgment  appealed  from  was  entered.   The  association  brings  this 
appeal. 

The  complaint,  so  far  as  is  material  charged  that  the  defendant 
"made  said  settlement  and  stated  to  the  rlaintiff  illegally, 
fraudulently,  and  deceitfully,  by  ite  statements,  acts  and  conduct, 
required  the  plaintiff  to  pay  the  sum  of  *750.  toward  said  settle- 
ment, and  that  relying  upon  said  statements  and  representations  the 
plaintiff  paid  said  sum  to  the"  defendant. 

The  only  contentions  of  the  association  can  be  summarized  as 
being,  (1),  that  the  trial  court  erred  in  denying  the  motion  for 
Judgment  notwithstanding  the  verdict,  and  that  therefore  the  Juilrr- 
ment  should  be  reversed,  and  (2),  that,  in  the  alternative,  the 
Judgment  should  be  reversed  and  the  cause  remanded  for  a  now  trial 
on  the  ground  that  the  verdict  was  against  the  manifest  weight  of 
the  evidenoe. 

Counsel  for  appellee  say  in  their  brief,  "To  simplify  the  issues 
here,  we  are  willing  to  ocnfine  this  argument  to  the  nuestion  of 
whether  or  not  the  defendant  fraudulently  induced  and  required 
plaintiff  to  ray  the  £750.  to  be  used  by  it  in  settling  the  case 
well  below  the  policy  limits."    On  such  question  only 
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two  witnesses  testified  for  the  plaintiff,  viz,  vordy  and  Louis 
Knoblock.   Knoblock  was  the  attorney  for  Wittmer  in  both  the  trial 
and  settlement  of  his  case*   Cn  such  question  the  only  '-i  tresses  for 
the  insurance  association  were  Ralph  i>empeey,  :  .  A*  L*  Arcy,  villiam 
Freitag,  a.  B.  Ferdinand,  and  L.  R«  Robinson.  Deopsoy  was  general 
attorney  for  the  association,  D  'Arcy  was  one  of  its  attorneys. 
Dempsey  and  ii'Arcy,  as  such  attorneys,  conducted  the  defense  of  the 
court  proceedings  in  the  ^lttmor  case*   i;en:psey  corducted  the 
negotiations  relative  to  the  settlement.   Kreitag  was  president  and 
Robinson  was  a  director  of  tho  association,  and  Ferdinand  vmg  in 
charge  of  its  claim  department. 

yordy  testified  that  he  was  aged  31  years,  had  gone  one  year  to 
high  school  and  had  always  been  a  fa.nr.er;  that  shortly  after  the 
accident  Dempsey  told  him  the  association  would  take  care  cf  every thin: 
and  would  protect  him,  and  that  ho  needed  no  attorney:  that  after  V  e 
verdict  DOR]  sey  'phoned  him  and  told  him  there  was  a  $10,000  verdict 
against  htn|  that  on  the  same  da.y  he  went  to  DenpoOy*!  office  in 
i-ekin,  illinoie;  that  DonpOOjr  then  said,  "claron.cs,  we  have  a 
chance  to  settle  this  cas©  for  $4,000.   you  have  insur -rice  for 
|0,OOO  and  ycu  have  a  §10*009  verdict,  sc  you  will  owe  one  v»alf  of 
this  and  no   will  owe  one-half,  we  are  just  like  a  team  of 
horses  hitched  up  together,  you  will  have  to  pay  your  half  ard 
we  will  have  to  pay  our  half";  that  ho  told  Oerapsey  he  couldn't 
raise  ;>2,000;  that  DOBpooy  then  said,  ""'e  can  take  this  cane  to  a 
higher  court  and  you  will  have  to  furnish  a  $5, COG  bond  and  v«  will 
have  to  furnish  a  $5,000  bond.  If  you  win  you  got  srour  »©»ojr  back, 
and  if  you  don't  you  lose  your  $5, COO  and  we  lose  :  ~,    ";  that 
jJempsey  asked  bin  to  come  back  the  next  day;  that  the  next  day 
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he  went  to  Dempsey' s  office;  that  there  was  present  rr.  Ferdinand, 
f,:r.  Jack,  lr»  Dempsey  and  Yordy;  that  Dempsey  brought  out  again 
that  they  were  like  a  team  of  horses  hitched  together  and  that 
they  owed  half  and  Yordy's  obligation  was  to  raise  £2,000  and  they 
would  pay  their  $8*000  because  of  the  verdict;  that  one  of  the 
other  gentlemen  said,  "Why  Clarence,  that's  the  law,  you  have  got 
to  pay  half,  you  owe  half  of  that.  We  are  willing  to  pay  our  half, 
but  you  owe  your  half  and  you  will  have  to  pay  your  half;  that 
Yordy  then  told  them  that  he  couldn't  pay  it,  ana  they  asked  hirr  to 
come  back  again;  that  the  next  day  he  went  to  Dempsey* s  office 
and  saw  uempsey  alone;  that  Dempsey  said,  *We  have  talked  this 
matter  over  and  decided  to  pay  $2500.   You  say  you  can't  rains  it 
and  we  are  going  to  go  out  of  our  way.   ^e  only  owe  half,  ^'e  are 
going  to  go  out  of  our  way  to  pleaoe  you,  and  we  will  pay  this  |S500 
if  you  can  raise  $1500";  that  he  told  Dempsey  he  couldn't  do  it; 
that  Dempsey  said,  "Veil,  if  you  want  to  go  over  to  .  r.  |  rcblock's 
office  we  will  go  there,  and  if  he  comes  down  any  that  will  be  your 
saving";  that  the  next  day  they  mot  at  Knoblock's  office  and  at 
that  time  Dempsey  said  to  r.noblock,  "we  have  agreed  to  pay  fS500 
for  Clarence  J.n  this  case.  TTe  can't  raise  the. money  and  he  owes 
half  and  the  company  owes  half,  hut  they  are  willing  to  pay  *2500." 
That  Yordy  then  asked  Knoblock  what  was  the  least  he  would  take 
and  he  said  £35CC;  that  when  he  got  home  he  'phoned  for  Dempsey, 
but  Dempsey  was  not  in  so  he  talked  to  r.  Jack,  the  manager  of 
the  association;  that  he  said  to  :  r.  Jack,  "i  su^ose  vou  heard 
we  can  settle  this  for  £3500  and  I  owe  |l»000«  ^ould  ycu  be 
willing  to  pay  $500  more  if  I  could  raise  £500.   I  would  try  to 
raise  &500";  that  Jack  said,  "No,  we  have  dons  more  than  we 
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owe  you,  we  have  overpaid,  we  owed  half  and  you  owed  half  and  we 

paid  $2500  just  to  be  a  gcod  fellow  with  you,  and  you  only  owe 

|1«00G  and  that's  what  you  will  have  to  raise. " 

Yordy  testified  that  shortly  after  such  last  conversation  he 

received  ironi  the  association  a  letter  dated  Decerber  31,  1936, 

signed  "£;ecretary-N  anager"  which,  so  far  as  is  material,  reads  as 

follows: 

"..  r.  Dempsoy  and  I  feel  certain  that  we  will  be 
able  to  settle  the  case  for  $3,500.00  and  you 
should  try  to  be  prepared  when  you  come  in  Tuesday 
to  have  as  much  as  possible  with  you  in  the  form 
of  cashier's  check  or  be  in  a  position  to  write  a 
check  up  to  $750. CO.   There  seems  to  me  to  be  some 
chance  of  disposing  of  this  Tuesday  if  these 
details  can  be  worked  cut. 

Gome  to  my  office  between  2:30  and  3:30  as  you 
have  already  planned." 

Tordy  further  testified  that  after  receiving  such  letter  he 

took  the  two  drafts  to  Lr.  Jack's  office;  that  he  laid  the  |680*00 

draft  on  the  desk  and  Lr.  Jack  said,  "That  will  never  do,  you  will 

have  to  cover  $750*00]  ycu  have  got  to  cover  $750.00.  5e  h-ve  gone 

out  of  cur  way  to  please  you.   We  have  rained  it  again  $660*00  to 

please  you.   you  ought  to  be  tickled  to  death  to  get  out  of  it"; 

that  thereupon  Yordy  gave  Jack  the  other  draft  for  *100.00.  Yordy 

testified  his  reason  for  getting  the  two  drafts  was  because  he 

thought  he  might  save  \  100. 00  out  of  the  settlement.  Yordy  testified 

that  he  thereupon  signed  a  typewritten  statement  prepared  by  "r. 

Dempsey,  dated  January  5,  1939,  which  reads  as  follows: 

"I  wish  to  make  the  statement  that  I  had  a 
thorough  explanation  and  am  fully  acquainted  "ith 
the  facts  and  oircumstances  relative  to  the 
veruict  that  was  rendered  against  me  in  connection 
with  the  lawsuit  brought  by  >r.  '"ittr.er  and  that  I 
fully  realize  my  obligation  relative  to  the  satisfac- 
tion of  the  verdict  in  whole  or  in  part. 
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I  wish  at  this  time  to  further  state  that  in  making 
the  compromise  settlement  with  vr.  /.noblock  for 
£3500.00  in  which  I  am  paying  £750.00  that  I  am 
recommending  that  the  settlement  be  made;  that 
it  is  my  desire  to  dispose  of  the  case  at  this  figure 
and  further  that  X  consider  the  insurance  Associa- 
tion's contribution  of  $8760.00  to  be  more  than  their 
let;j.l  obligation  and  that  I  am  completely  satisfied 
and  appreciative  of  this  settlement." 

Yordy  further  testified  that  he  relied  on  the  'various  statements 
that  he  was  liable  for  half  of  the  settlement." 

Knoblock,  so  far  aB  is  material,  testified  that  during  the 
settlement  negotiations  at  Xroblock's  office  Dempsey  told  Knoblock, 
"1  have  told  Mr.  Yordy  all  we  have  to  do  is  match  him  dollar  for  dollar; 
that  we  are  only  liable  for  half  of  this.   Regardless  of  that,  how- 
ever, we  have  agreed  to  go  to  $2500  of  the  $3?>00  you  are  demanding, 
and  if  this  case  is  settled  I  have  told  Mr,  Yordy  that  he  would  have 
to  raise  $1,000.00";  that  Dempsey  said,  "I  have  told  Mr*  Yordy  that 
this  verdict  is  for  $10,000.00,  and  that  all  we  have  to  do  is  match 
him  dollar  for  dollar,  and  that  we  have  been  willing  to  do,  but  ',:r, 
Yordy  states  that  he  is  having  difficulty  raising  money,  and  in  order 
to  be  fair  about  this  we  have  agreed  to  go  to  £2500.00." 

Dempsey,  so  far  as  is  material,  testified  that  after  the  return 

of  the  verdict  he  told  yordy  he  would  file  a  motion  for  judgment 

notwithstanding  the  verdict  and  a  motion  for  new  trial,  and  if  the 

same  were  denied  judgment  would  be  entered  against  Yordy  for  £10,000.00 

would 
and  in  that,  event  the  ccmpanyAhave  to  pay  S5 ,000.00  of  the 

judgment  and  Yordy  would  have  the  responsibility  of  paying  the  other 

$5,000.00,  and  that  Yordy  said,  ""'ell,  if  you  say  so  1  will  take  care 

of  that  right  away";  that  he  then  said  to  Yordy,  "No, you  shouldn't 

do  that,  you  have  everything  to  gain  and  nothing  to  lose,  except  a 
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very  email  amount  for  an  appeal";  that  if  Judgment  was  entered  a 
bond  would  have  to  be  given  for  something  slightly  in  excess  of 
$10 , 000  for  an  appeal  to  the  Appellate  Court,  and  yordy  would  have 
to  provide  §5,000  of  the  bond  and  the  association  would  provide 
the  remainder;  that  he  asked  Yordy  if  there  would  be  any  difficulty 
in  his  providing  for  a  surety  on  the  bond,  and  Yordy  said  there 
would  not  be;  that  on  December  30,  1938,  Yordy  came  to  his  office; 
that  Jack,  Ferdinand,  and  D'Arcy  were  present;  that  he  then  told 
Yordy  that  Knoblock  said  he  would  consider  $4,000  in  settlement; 
that  he  told  Yordy  that  he  believed  Kboblock  might  come  down  to 
$.3500,  and  that  since  Yordy  had  a  verdict  of  010,000  against  him  he 
thought  that  for  every  dollar  the  association  paid  Yordy  should  pay 
a  like  dollar,  because  if  it  went  to  a  conclusion  with  the  Judgment 
sustained  each  would  have  to  part  with  dollar  for  dollar,  and  that 
Yordy  said  he  wanted  the  case  settled,  but  wanted  to  think  about 
it  for  a  while;  that  at  such  conference  nothing  was  said  to  the 
effect  that  Yordy  was  liable  in  law  for  one-half  of  any  settlement 
that  might  be  made;  that  on  January  3,  1939,  Yordy  came  to  his 
office  and  talked  with  him  and.  Mr*  Jack,  and  wanted  to  know  if  the 
association  wouldn't  contribute  more  to  get  the  case  out  of  the 
way,  and  that  after  some  discussion  Jack  told  Yordy  the  association 
would  contribute  $2500;  that  the  next  day  he  and  Yordy  met  at 
Knoblock* s  office  and  Knoblock  then  said  he  would  take  #3500;  that 
he  and  Yordy  then  walked  outside  of  the  building  where  Knoblock' s 
office  was  located  and  Yordy  told  him  he  could  raise  #750. 00;  that 
after  that  he  had  no  further  conversation  with  Yordy. 

Dempsey  further  testified  that  in  the  conference  of  December 
30th  he  suggested  to  Yordy  that  Yordy  consult  some  other  attorney, 
and  that  Yordy  said  he  did  not  feel  that  was  necessary. 
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D'Aroy  testified  that  in  the  conference  of  December  30th 
Denipsey  suggested  that  Yordy  consult  some  independent  counsel, 
and  Yordy  said  he  didn't  think  he  needed  any  counsel;  that  in  auch 
conference  no  one  said  to  Yordy,  "you  are  legally  liable  for  one- 
half  of  the  settlement  in  this  case." 

Ferdinand  testified  that  at  such  conference  Dempsey  suggested 
that  Yordy  consult  other  counsel  and  yordy  said  he  was  satisfied 
with  the  representation  of  Rr*  Dempsey. 

Freitag  testified  that  in  January,  1939,  Yordy  told  him  he  had 
a  chance  to  settle  his  case  for  $3500;  that  the  association  had 
agreed  to  pay  $8800  and  he  to  pay  #1,000,  but  that  he  would  like 
to  have  the  company  go  to  $2750  and  he  pay  $780* 

Robinson  testified  that  in  January,  1939,  Yordy  told  him  that 
the  case  could  be  settled  for  $3500  and  that  he  was  anxious  to 
have  it  settled,  and  that  the  association  had  agreed  to  pay  up 
to  $2500  and  wanted  Robinson  to  agree  that  the  company  would  pay 
&2750,  and  said  that  if  the  association  would  pay  $2750 
that  would  leave  $750  for  him  to  pay  and  he  would  be  very  much 
pleased. 

In  rebuttal  Yordy  testified  that  he  did  not  at  any  time  tell 
Dempsey  that  if  Judgment  for  |10,000  was  entered  and  became  final 
he  would  pay  $5,000;  denied  that  Dempsey  ever  suggested  that  he 
consult  other  counsel;  denied  that  he  had  the  conversation  with 
Freitag  that  the  latter  testified  to,  and  denied  that  he  had  the 
conversation  with  Robinson  that  the  latter  testified  to. 

We  consider  the  foregoing  to  be  a  fair  statement  of  all  of 
the  material  evidence.   ££fcBKxxxBxxx£^xx««xxxxKacxxaKx<xKxxXxx«K 

XXXXXXKXXXXK8^XiXXiSXKKKX«XXiSXJi^xiilXXXXEXKXRKBXXKK^XtK»XXK8gK 
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In  passing  on  a  -notion  for  judgment  notwithstanding  the 
verdict  the  court  is  required  to  assume  that  the  evidence  favorable 
to  the  plaintiff  is  true,  and  if  there  is  any  evidence  fairly 
tending  to  "rove  the  complaint,  the  m-tlon  nuet  he  denied,  even 
though  the  court  is  of  the  opinion  that  a  verdict  for  the  rlaintiff, 
if  given,  rurt   he  set  aside  as  against  the  preponderance  of  the 
evidence.   (Synwolt  v.  KlAfljk,  29S  Ill.App.  7^;  Hunter  v.  Troup, 
315  111.  293;  Osborn  v.  Leuffgen,  312  Ill.App.  251.) 

Where  there  is  a  contrariety  of  evidence  and  the  testimony 
by  fair  and  reasonable  intendment  will  authorize  the  verdict, 
even  though  it  may  he  purported  hy  a  lesser  number  of  witnesses, 
a  court  of  review  will  not  set  it  aside  as  being  arainst  the 
manifest  weight  of  the  evidence.   (Carney  v.  Sheedy,  295  111. 
78;  Summers  v.  Hendricks,  WO  Ill.App*  498.) 

The  cuestion  of  whether  the  witnesses  for  the  plaintiff  or 
the  witnesses  for  the  defendant  were  telling  the  truth  was,   of 
course,  a  nuestion  of  fact  for  the  jury.   The  jury  evidently 
believed  the  testimony  of  the  witnesses  for  the  rlaintiff. 
Assuming  the  testimony  of  plaintiff's  •vitnecses  to  be  true,  vt 
believe  the  Jury  was  justified  in  finding,  in  effect,  that  the 
defendant,  by  fraud  and  deceit,  caused  the  plaintiff  to  believe 
that  he  had  to  pay  the  J7r(  ,ro  towards  such  settlement,  and  that 
acting  on  such  belief  the  plaintiff  paid  and  the  defendant  thereby 
obtained  such  §780.00. 

It  is  our  opinion  that  the  evidence  fairly  tended  to  r-rove 
the  material  averments  of  the  complaint,  and  it  is  our  opinion 
that  the  verdict  was  not  contrary  to  the  manifest  weisht  of  the 
evidence. 

The  trial  court  therefore  did  not  err  in  entering  the  Judgamt 

appealed  from.   Such  jui  -meot  is  affirmed. 

Affir-ed. 
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traCt        STATE  OF  ILLINOIS 
APPELLATE  COURT 
February  Term,  A,  D«  1046 


Gen.  NO.  9489 


John  v.,   Eurr  and  Amanda  lf.» 
Eurr, 


) 
) 

Plaintiffs  -  Appellants  "  ) 

->  ) 


Shelby  Loan. a  Trust  Co.,  an   J 

Illinoie^tfo^pWation  of  ) 

Shelbyville,  Illinois,  et  al.,  ) 

Defendants— Appellees  .  ) 


Dady,  J* 


Agenda  No.  8 


Appeal  from  the 

Circuit  Court  of 
Shelby  County  » 

328  I.A.  313 


This  is  a  proceeding  in  chancery  by  which  the  plaintiffs, 
John  K«  Eurr  and  Amanda  M.  Eurr,  seek  the  cancellation  of  a  mortrace 
and  notes  thereby  scoured  upon  payment  thereof  by  the  plaintiffs, 
and  the  oanoollation  and  removal  of  record  of  two  deeds.  The  chancellor 
entered  a  decree  dismissing  the  complaint  for  want  of  equity.  Plaintiffs 
appeal. 

On  February  25,  1994*  Arthur  0.  Wilson  and  Nancy  J.  Wilson* 
his  wife,  were  indebted  to  the  defendant  Shelby  Loan  ft  Trust 
Company,  hereafter  referred  to  as  "Trust  Company, "  in  the  sum  of 
518,000.00  on  ten  promissory  notes  of  that  date,  due  five  years 
after  date,  bearing  interest  at  fl^  pw   annum,  payable  semi-annually. 
To  secure  payment  thereof  7ilaon  and  vlfe  on  said  date  executed  and 
delivered  to  the  Tru3t  Company  a  first  mortgage  on  ?,2*,*4   aoras  of 
farm  land.  Thereafter  the  Trust  Company,  in  due  course,  and  apparently 
prior  to  maturity  thereof,  sold  all  of  the  oromissory  notes  to 
oertain  of  the  defendants  herein. 
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On  tfarch  1,  1929,  an  extension  agreement  was  entered  into  between 
the  mortgagors  and  the  Trust  Company  whereby  payment  of  the 
indebtedness  was  extended  to  March  1,  1^^4.  The  interest  duo 
March  1,  10*0,  and  thereafter  to  and  including  September  1,  10*1, 
was  not  paid.  Prior  to  September  9,  I03I,  the  premises  were 
advertised  for  sale  for  delinquent  taxes  due  in  losi.  on  September 
9,  10*1,  there  vras  due  ^19,872.88  as  principal  and  interest  on  the 
indebtedness,  and  the  unpaid  taxes  amounted  to  4*4fl.88.  The 
uncontradicted  proof  is  that 'the  fair  cash  market  value  of  the 
premises  in  question  on  September  9,  103I,  was  not  to  exceed  ^17,000. 

On  September  9$   Iftli  U  C.  Westervelt,  who  was  then  a  Trust 
Officer  of  the  Trust  Company,  obtained  from  the  mortgagors  a  warranty 
deed  by  which  the  whole  of  said  real  estate  was  oonveyed  to  J.  0. 
Westervelt.  The  stated  consideration  was  one  dollar.  J.  0.  Westervelt 
was  the  then  president  of  the  Trust  Company  and  was  the  father  of 
L#  0,  Westervelt.  The  warranty  deed  contained  a  clause  stating 
that  the  deed  was  subject  to  taxes  then  due  and  to  the  mortgage 
heretofore  referred  to,  and  contained  a  reservation  to  the  grantors 
of  the  right  of  possession  of  the  whole  of  the  premises  until 
March  1,  1932.  The  deed  was  filed  for  record  on  September  10,  I05I. 
J.  0.  Westervelt,  the  grantee,  was  not  present  when  the  deed  was 
made,  had  had  no  conversation  with  the  crantors  regarding  the  deed, 
and  neither  he  nor  any  one  in  his  behalf  paid  anything  to  the 
grantors  in  consideration  of  the  exeoution  of  the  deed. 

On  the  foliowine  day,  that  is  on  September  10,  19*1,  J.  0. 
Westervelt  and  <?ife  executed  and  delivered  to  the  Trust  Company  a 
quit  claim  deed  oonveying  sail  real  estate  to  the  Trust  Company. 
Wothing  was  paid  by  the  Trust  Company  to  J.  C  Westervelt  for  the 
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execution  of  this  deed,  and  it  was  held  by  the  Trust  Company  without 
being  recorded  from  September  ln»  1°^1»  until  July  13,  Itftfi  when 
it  was  recorded. 

Suoh  mortgage  is  the  mortage  sought  to  be  redeemed  from,  and 
said  warranty  and  quit  claim  deed  are  the  two  deeds  sought  to 
bo  cancelled  in  this  proceeding. 

Arthur  0.  Wilson  died  intestate  in  19*8,  and  his  widow  died  in 
1939.  Ho  administration  was  had  on  his  estate.  He  left  surviving 
as  his  only  heirs  his  widow  and  six  ohildren,  viz,  Grace  Wilson, 
Luther  Wilson,  Walter  Wilson,  Amanda  M.  Furr  (who  la  one  of  the 
plaintiffs  and  the  wife  of  the  co-plaintiff  John  Furr),  Clarence 
Wilson  and  noward  Wilson.  Thereafter  Grace  Wilson  died  unmarried 
and  Intestate.  Thereafter  and  on  January  IS,  1944,  Luther  Wilson, 
Walter  Wilson,  Clarence  Wilson  and  Howard  Wilson,  for  the  consideration 
of  four  dollars,  Tuit-claimed  all  interest  in  said  premises  to  the 
plaintiffs.  On  July  11,  1944,  plaintiffs  started  this  suit. 

On  September  11,  1931,  a  lease  dated  September  9,  1031,  was 
entered  into  by  the  Trust  Company  as  lessor  and  John  "<•  Furr 
as  lessee,  whereby  John  '■'.  Purr  rented  from  the  Trust  Company 
the  south  118.84  acres  of  said  real  estate  from  March  1,  19*9,  to 
February  98,  1933 •  This  lease  oontained  a  provision  that  it  was 
subject  to  cancellation  in  case  of  a  bonafide  sale  by  the  lessor 
before  November  1,  1931,  in  which  case  §300  should  be  paid  to  the 
lessee*  A  second  lease  was  entered  into  with  the  Trust  Company 
by  L.  0.  Westervelt,  trust  officer,  and  John  v»   Furr  on  August 
18,  1939,  whereby  suoh  118,64  acres  were  leased  to  Furr  from  March 
It  1933,  to  February  98,  1934»  On  the  baok  of  the  second  lease 
appears  the  following  indorsement,  dated  August  18,  1939,  and 
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signed  by  Arthur  0,  v/ilsom  "I  hereby  acknowledge  that  I  am 
leasing  the  building  and  six  acres  south  of  the  same  as  described 
in  the  within  lease*  as  a  sub-tenant  from  John  ■«  Furr  and  hold  it 
only  as  such  sub-tenant  and  in  no  other  right*  said  John  M,  Furr 
being  the  tenant  of  the  3helby  Loan  &  Tru3t  Company,  Agent."  Furr 
duly  paid  to  the  Trust  Company  all  rents  due  under  such  two  leases. 

On  October  *?.,   10S1#  the  Trust  Company  leased  the  north  1M  acres 
of  said  farm  to  Claude  Small  for  the  period  beginning  varoh  l, 
1932,  and  ending  February  98»  1933#  and  thereafter  the  Trust  Company 
collected  the  rents  due  under  such  lease. 

Ever  since  the  expiration  of  such  leases  to  Furr  and  Snail, 
the  Trust  Company,  as  lessor,  "has  leased  the  whole  of  suoh  farm 
and  collected  all  rents  therefrom.  After  paying  taxes,  insuranoe 
and  upkeep,  the  Trust  Company  has  from  time  to  time  paid  all  of  the 
net  income,  first  to  the  note  holders  and  later  to  the  holders  of 
the  all iuot  part  certificates  hereafter  referred  to. 

On  September  9,  3.951,  the  plaintiffs  lived  on  an  adjoining  farm. 
Since  such  date  neither  of  the  plaintiffs  has  lived  on  the  Wilson 
farm.  After  September  9,  19^1,  the  mortgagors  continued  to  live 
in  the  farm  house  on  the  Wilson  farm  until  March  1,  1^34*  when  they 
moved  from  the  farm  and  did  not  thereafter  live  thereon,  but 
continued  to  live  in  the  neighborhood  until  their  deaths. 

On  April  8,  lf»?57,  the  note  holders  surrendered  such  notes  to  the 
Trust  Company  and  the  company  issued  to  eaoh  note  holler  "an 
aliquot  part  certificate"  evidencing  his  ownership  of  a  prorata 
interest  in  said  farm.  The  total  of  the  certificates  covered 
all  interest  in  the  Wilson  farm.  Each  certificate  recited  that 
the  owner  had  deposited  his  note  with  the  company  for  cancellation 
and  surrender,  that  it  was  understood  title  "has"  been  plaoed  in 
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the  company  by  the  mortgagor  in  satisfaction  of  the  mortgage  debt, 
that  the  company  should  hold  title  for  the  benefit  of  the  parties 
interested,  that  the  oompany  rclght  manage  and  rent  the  premises, 
and  from  the  proceeds  pay  the  taxes  and  expenses,  the  overplus 
to  be  distributed  among  the  parties  interested?  that  any  offer 
of  purchase  should  be  submitted  to  th©  certificate  holders  before 
a  sale  was  made,  that  upon  a  sale  th©  company  should  pay  the 
proceeds,  less  expenses,  to  the  certificate  holders,  that  if  the 
sale  price  was  more  than  the  mortgage  indebtedness,  the  excess 
should  be  paid  to  such  certificate  holders,  and  that  the  management 
of  th©  farm  might  be  removed  from  th©  Trust  Oompany  on  request  by 
two  thirds  of  the  parties  interested. 

The  mortgage  at  all  times  has  been  and  is  held  by  the  Tru3t 
Oompany  and  no  release  thereof  has  been  executed.  The  notes  ^ere 
never  returned  to  the  mortgagors,  and  ever  since  the  issuance  of 
such  aliquot  part  certificates  th©  Trust  Oompany  has  held  such  notes. 

After  the  execution  of  the  warranty  deed  on  September  9$   1^1 » 
neither  Arthur  0.  Tileon,  nor  any  one  claiming  unier  him,  asserted 
or  attempted  to  assert  that  said  mortgage  indebtedness  was  not 
satisfied  by  the  giving  of  said  warranty  deed  until  about  the  time 
plaintiffs  obtained  suoh  quit-claim  deed  in  January,  1944,  from  the 
Wilson  heirs* 

The  only  witnesses  who  testified  as  to  the  giving  or  obtaining 
of  the  warranty  deed  were  John  M.  '^urr  and  Lula  Wilson  (she  being 
a  daughter-in-law  of  the  mortgagors),  Who  testified  for  th© 
plaintiffs,  and  T .  0«  Westervelt  who  testified  for  the  defendants. 

John  '••  Pvrr  testified  that  on  September  ^,  lo«*l,  Arthur  0. 
Wilson  told  him  that  L.  0.  Westervelt  had  been  out  that  afternoon 
and  wanted  a  deed  for  the  place,  and  wanted  the  witness  to  farm 
the  land,  and  was  coming  back  that  evening,  and  !fr.  Wilson  asked 
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the  witness  to  com©  up;  that  later  that  evening  he  oame  to  the  farm 
house  and  there  found  ION  and  Mrs.  Wilson,  Luther  Wilson,  L.  C. 
Wastorvelt,  Link  Ward  and  Jake  Wendling;  that  Westervelt  and  Arthur 
0.  Wilson  then  Trent  in  the  fawn  house  and  the  witness  talked  on  the 
porch  with  Mr.  Ward*  while  Wendling.  sat  in  an  automobile;  that  he 
was  then  called  into  the  house  by  Westervelt,  and  there  were  then 
in  the  room  Mr.  Wilson,  £rs.  Wilson  and  westervelt?  that  Westervelt 
said  to  the  witness,  "I  want  the  folks  to  sicn  a  deed  to  the  place": 
that  the  witness  said,  "What  for?"?  that  Westervelt  said,  "They 
are  pretty  much  involved  and  anybody  could  throw  a  judgment  against 
them,  and  it  would  throw  them  in  bad  shape  and  the  bank  too,  that  this 
was  only  additional  security  to  proteot  the  bank  in  oase  a  Judgment 
should  be  entered  against  the  folks";  that  the  witness  said,  "I  don«t 
know,  what  about  it?*;  that  Arthur  G.  Wilson  said, "I  don»t  know  whether 
I  ought  to  do  this  or  not"?  that  Westervelt  said  that  the  bank  had 
been  good  to  Mr.  Wilson  and  vr.  Wilson  ought  to  be  good  too  and 
proteot  the  bank,  and  said  the  folks  could  continue  to  live  right 
there  and  they  would  rent  the  land  to  the  -ritness?  that  the  witness 
said,  "If  that* s  Just  additional  security  I  don*  t  see  no  harm  about 
the  deed"?  that  ?*ra.  Arthur  0.  Wilson  began  to  cry  and  went  into  the 
kitchen?  that  Westervelt  said  he  thought  the  thing  to  do  was  to 
leave  the  mortgage  in  the  Trust  Company* s  hands  until  the  matter  was 
settled  up?  that  he  thought  the  thing  to  do  was  to  sell  the  land  and 
all  over  the  mortgage  would  go  to  Arthur  0.  Wilson?  that  Westervelt 
said  the  deed  ran  to  J.  0. Westervelt  because  the  latter  was  president 
of  the  Trust  Company;  that  Westervelt  asked  the  witness  if  he  would 
not  go  out  and  talk  to  Mrs.  Wilson  and  ask  her  to  come  back  in,  and  he 
did  go  out  and  talk  to  ?irs.  Wilson  and  she  then  came  into  the  room 
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with  Lula  Wilson;  that  Weotervelt  then  went  ahead  to  explain  again 
what  the  deed  was  for,  practically  the  same  thing,  that  they  wanted 
a  3eed  for  their  own  protection;  that  -re.  Wilson  aaked  Tula  and 
the  witness  what  they  thought  about  it,  and  they  told  her  that 
oho  could  go  ahead  and  sign  it  and  could  continue  to  live  right  there; 
that  the  deed  waa  then  executed,  and  Jake  fondling,  who  was  a  Notary 
Puhlio,  then  came  into  the  house  and  took  the  acknowledgment  to  the 
deed;  that  after  the  deed  was  executed  and  given  to  Westervelt  he 
aaid  that  he  was  going  to  St*  Louis  the  next  day  and  would  not  be 
in  town  in  tine  to  ret  the  deed  recorded,  and  a3ked  them  not  to  say 
anything  to  outsiders  about  the  case*  if  anybody  gets  hold  of  it  they 
are  liable  to  get  a  judgment  against  them  and  knock  it  out  for 
fifteen  months;  that  the  witness  asked  Wostervelt  if  the  mortgage 
and  notes  would  be  delivered  out  there,  and  Weatervelt  said,  no, 
he  thought  the  thine  to  do  was  to  leave  it  right  there  at  the  bank 
until  it  was  settled  up  in  case  of  a  sale.  When  the  witness  was 
asked  why  he  asked  Weatervelt  if  the  notes  and  mortgage  would  be 
sent  to  :.'r«  Wilson  if  they  were  not  paid,  his  answer  was,  "Well,  I 
waa  wondering  if  he  was  going  to  do  it  -  if  that  wa9  the  way  he  was 
going  to  do  it." 

Lula  Wilson  testified  that  earlier  in  the  evening  "the  folks  had 
toll  us  that  r.  Weatervelt  wanted  them  to  sign  a  deed  for  their 
place  to  the  bank,"  that  after  Westervelt  came  the  witness  was  in 
the  kitchen  when  rs.  Wilson  oame  in  orylng;  that  later  Mrs.  "ilson 
and  the  witness  went  into  the  room  where  the  deed  was  later  executed; 
that  Westervelt  then  asked  Mrs*  Wilson  to  sign  the  deed  and  3aid, 
"Frs.  Wilson,  I  think  you  should  si«m  the  deed,  it  is  as  much  for 
your  good  as  for  the  bank,"  and  said,  "Mr.  Wilson  will  sign  the  deed 
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if  you  will" J  that  Mrs.  Wilson  said,  "John,  What  do  you  think  I 
should  do?"  and  lrr.  Wilson  said,  "If  that's  the  way  it  is  I  oan»t 
sos  any  harm  in  your  signing  the  deed?"  that  Westervelt  said  they 
were  not  taking  their  homo  from  them,  it  was  just  making  it  safar 
for  the  bank  by  them  signing  the  deed,  and  that  they  still  could 
stay  on  the  plaoe  and  live  there  as  their  home,  and  Mrs*  Wilson  said, 
"If  that's  the  way  you  SK8K2&  think  I  should  do  I  will  sign  it," 
and  the  deed  was  then  executed.  She  testified  that  nothing  was  said 
in  her  presenoe  about  other  creditors  or  judgments. 

I..  C.  Westervelt  testified  that  at  the  tiro  of  the  execution 
of  the  deed  he  was  an  officer  of  the  Trust  Company,  that  shortly 
before  the  execution  of  such  deed  he  had  several  conversations 
with  Arthur  0.  Wilson  in  the  bank  about  the  state  of  the  mort trace 
Indebtedness,  the  unpaid  taxes  and  interest,  and  that  the  value  of 
the  land  was  less  than  the  mortgage  debt  and  interest,  and  that  he 
asked  Wilson  to  make  a  deed  in  satisfaction  of  the  indebtedness; 
that  shortly  after  noon  on  September  <">,  lo^i,  he  went  to  the  Wilson 
home  and  talked  to  Arthur  0.  Wilson  and  his  wife  about  the  matter; 
that  he  then  told  Mr.  Wilson  the  situation  so  far  as  the  amount 
of  the  Interest  that  was  past  due,  and  the  taxes  would  have  to  be 
paid,  and  the  bank  would  have  to  do  something  about  it  and  again 
asked  Wilson  to  make  a  deed  in  satisfaction  of  the  debt  to  avoid  a 
foreclosure,  and  told  Wilson  if  they  gave  the  bank  a  deed  to  the 
property  that  would  end  their  obligation  to  the  bank  on  the  mortgage; 
that  Wilson  asked  permission  to  live  on  the  farm  until  the  then 
crops  had  matured,  ani  he  told  Wilson  he  would  incorporate  that 
in  the  deed;  that  Mr.  Wilson  then  said  he  would  si  en  a  deed,  and  the 
witness  then  went  back  to  the  bank  and  had  the  deed  prepared  and  took 
it  out  that  evening,  and  that  after  some  little  discussion  in  the 


-R- 


mm  I  9X  jrf*  t'tetiS  ,    Um  iroel  /oris 

'Ier*i6;k  "'boot  •*?*  ?R;  &U>  •«» 

la^&s  d  i-'t   «**  4t  <fl»rf  mow 

tf>i«e  aoelitw  «aiM  tea   ,  *«  ei&rii  ©vJtl  to*  «©*  rc>  *&*£• 

xxxxxx  •*»   9rf^    B.tJfgJ.   ii" 

. 

■ 
lo  ex/I*v  «ftf  d*rf£  to*  ::/*qcw  ».': 

,#e**«Jr?i  to£  *rf$  itarfJ  ee#X  ***  to*I  aritf 

. 
no.  ■s*1e  ^ItoorlB  .* 

jh*££«*  to*  ©arorf 

+  <M 

0Cf  oi  evarf  fcXiwr  B«x*i  grtt  to*   ...         *e    T  •«•  $.-.  >*«!  ©d*  1© 

o&  o^  ©ve.;  fr*£j  ©itt  to*  ,M*q 

•.a«Jb  *  ©tfaw  0^-  i*o«i  : 

&if$    O^    IV^Jb   «    A?A  Ntt    ferf?  8    «©*JX»8 Ql 00101 

■ 

©4  0oJt^*slXcro  • 

E0  ©.ti^.  Jbari  «qo*SO 

! 

■Zoos  to*  be*  too*  «&*!*  ea©«$to 


ni  iroi.  ?>i$$lt  erroG  «•©:■  --v©  ;tarf$  5tro  J  J! 


farm  house  the  deed  was  executed. 

Weatervelt  denied  ho  told  the  Wilsona  that  they  were  pretty 
much  involved  and  if  a  Judgment  was  taken  atrainat  them  it  would 
throw  them  in  toad  shape  and  the  bank  too;  denied  he  told  the 
Wilsons  that  the  deed  was  only  additional  security  for  the  bank, 
denied  he  said  the  mortgagors  oould  3tay  right  on  the  farm  Just 
as  they  had  before,  but  said  he  dll  tell  the?*  that  the  Trust  Company 
would  be  glad  to  rent  the  south  part  of  the  farm  to  John  ?'•  Purr 
and  if  Purr  oared  to  let  the  Wilsons  continue  to  live  in  the  house 
during  the  term  of  the  lease  that  was  no  affair  of  the  Trust  Company j 
denied  he  said  he  thought  the  thing  to  do  was  to  Ju3t  leave  the 
mortgage  in  the  Trust  Company's  hanis  until  the  matter  was  settled  up? 
denied  he  said  he  thought  the  thing  to  do  was  to  sell  the  land 
and  all  over  what  the  mortgage  deht  took  would  be  turned  over 
to  Ur»  Wilson;  denied  he  said  they  were  not  taking  the  Wilson's 
house  from  them,  and  denied  he  said  they  were  Just  making  things 
aafe  for  the  bank  and  Mr.  and  !ira.  Wllaon  oould  still  stay  there 
as  their  home. 

Weatervelt1 a  explanation  a3  to  the  delay  in  issuing  the  aliquot 
part  certificates  was  that  the  Truat  Company  had  difficulty  in 
getting  the  note  holders  to  meet  and  arree  on  a  plan  for  the  operation 
and  aale  of  the  farm,  and  that  such  agreement  ^as  not  reached  until 
about  1937. 

John  ■«  Purr  testified  that  on  September  11,  IS^l,  he  went  to 
the  Truat  Company  and  told  l,«  0«  Weatervelt  it  looked  to  him  that 
it  would  be  better  for  the  Trust  Company  togive  the  Wilsons  the 
farm  house  and  eight  acres  of  land  and  • straighten  the  thing  up 
right  now,"  aril  that  Westervelt  said  he  would  see.  Weatervelt 
testified  he  had  no  recollection  of  any  such  conversation. 
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Where  a  mortgagee  takes  a  conveyance  of  the  mortgaged  premises 
from  the  mortgagors,  but  retains  the  mortgage  and  the  note  thereby 
secured,  in  the  absenoe  of  ^roof  showing  a  contrary  intention 
there  will  be  no  merger  or  extinguishment  of  the  mortgage,  hut 
the  intention  of  the  parties  it  the  time  of  the  execution  of 
the  deed  is  the  controlling  element.  (Dunphy  v.  lUldle,  8«  111.  It*) 
The  question  whether  a  deed  absolute  in  form  is  in  fact  a  mortgage 
depends  upon  the  intention  of  the  partia3  in  that  regard  at  the 
time  of  its  execution.  Parol  testimony  la  almlssable  to  show  what 
was  the  intention,  ani  every  fact  tending  to  illustrate  tne  purpose 
and  intent  of  the  parties  is  receivable  as  evidence*  (Tot ton  v. 
Tctten,  194  111.  70.) 

The  testimony  of  the  two  witnesses  for  the  plaintiff  as  to  what 

was  said  and  done  at  the  time  of  the  execution  of  the  deed  materially 

conflicts  with  the  testimony  of  the  one  witness  for  the  defendants. 

The  trial  court  saw  and  heard  all  of  such  witnesses  testify,  and 

of  oourse,  was  in  a  better  position  than  are  we  to  determine  the 

credibility  of  such  witnesses.  The  trial  judge  evidently  believed 

the  testimony  of  the  one  witness  for  the  defendants  that  in  the 

conversation  of  September  9$   ln3l»  he  asked  Arthur  0.  ?ilson  to 

naka  a  deed  in  satisfaction  of  the  indebtedness,  and  that  he  told 

. ,  and 

I  r.  ''ilison  such  a  de»i  woul^  o**3  his  obligation  to  the  han>r,A  that 

Wilson  a  sired  and  was  given  Permission  to  remain  on  ths  farm  until 

the  currant  oro~s  hsd  matured,  We  oannot  say  that  the  trial  judge 

was  not  .justified  in  believincc  such  testimony.  The  testimony 

of  such  witness  for  the  defense  to  the  effect,  that  it  was  the 

understanding  and  intention  of  the  parties  that  the  warranty  deed 

was  given,  not  as  additional  security,  but  in  satisfaction  of  the 

isortga*e  Indebtedness,  Is  corroborated  by  the  fact  that  the 
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iincortradicted  evidence  shows  that  at  the  time  of  the  otteStttlon 
of  the  deed  the  then  value  of  the  premises  was  leou  than  the  amount 
of  the  indebtelness,  by  the  fact,  that  the  deed  II.  doe       .rht  of 
possession  of  the  grantors  to  i'aroh  l,    I983j  --ust 

18»  ItSfti  Arthur  0.  \ilson  sigpod  the  .'.jidcrsement  on  the  9mr   leaae 
which  stated  that  he,  as  a  sub-tenant,  «M  then  leasing  six  acres  of 
the  farm  from  John  M.  Purr,  and  in  no  other  riffct«  the  fact  that 
on  :  arch  1,  1934,  tfhen  tfcs  last  ftnw  leaae  h*4  terminated,  Arthur 
0.  Wilson  and  ^lfe  moved  away  from  the  Parn  and  never  thereafter 
claimed  or  asserted  any  interest  therein,  the  fact  that  Arthur  0. 

3on  did  not  'it  any  time  after  the  execution  of  the  varTOBty  doed 
offer  or  attempt  to  pay  the  indebtedness  or-  rial's  any  inquiyy  oono^minc 
the  same*  and  the  fact  that  after  Boptesiber  0,  1'i'ilt   the  Trust  Company 
made  no  attempt  or  re  (ueat  for  the  payment  of  the  indebtedness,  but 
innoiiatoly  took  and  continuously  retained  the  exclusive  and 
undisputed  possession  of  the  whole  of  tho  taring  such 

tine  eseroiaed  open  and  unquestioned  rights  of  o'.rnsrsh.'1  - 

It  ia  our  opinion  that  the  trial  court  did  not  err  in  entering 
the  decree  in  igtaefttlott*  Therefore  3uoh  decree  ia  affirmed. 

Af  f  irr'ed . 


// 


■ 
■ 

noetv 


«&*  < 


■     . 

ifmt 

■ 

■    • 


\\ 


j^y><=; 


VV9 


rX 


STATE  Of   ILLINOIS 
APPELJATS  COURT 
FEBRUARY  TERM,   A.    D.      1946 


C*en.    No.    9492 


JOHN  E.  NEAL,  ) 

Plaintiff -Appellant, ) 

vs .  ) 

OPAL  FERN  NEAL,  ) 

Defendant-Appellee .  ) 


Wheat,  J. 


Agenda  No.  10 


Appeal  from  the 
Circuit  Court  of 
Sangamon  County. 


328  I.A.  314 


This  is  an  action  for  divorce  filed  by  the  husband, 
appellant,  against  the  wife,  appelle,  charging  adultery.  The 
cause  was  heard  by  the  Circuit  Court  of  Sangamon  County,  without 
a  jury,  after  which  the  Court  dismissed  the  cause  for  want  of 
equity. 

The  sole  question  presented  is  as  to  whether  or  not 
the  finding  of  the  trial  Judge  was  against  the  manifest  weight 
of  the  evidence. 

The  plaintiff,  John  E.  Neal,  testified  to  the  marriage 
at  St.  Charles,  Missouri,  in  April,  1943;  that  he  left  for  the 
Navy  from  Springfield,  Illinois,  on  September  17,  1943,  and  went 
to  Great  Lakes,  Illinois;  that  he  was  stationed  at  Memphis, 
Tennessee,  for  seventeen  months;  that  Ms  prior  suspicions  of 
his  wife's  conduct  were  corroborated  when  he  returned  to  Spring- 
field, on  leave,  in  February,  1945;  that  while  in  Memphis,  Ms 
wife  stayed  out  all  night  on  several  occasions;  that  he  had  not 

lived  with  his  isife  since  he  learned  of  certain  things  while  home 
on  leave  in  January  and  February,  1945. 


^0^-f-f. 


Gussie  Scott,  testifying  for  the  plaintiff,  said 
that  she  load  seen  defendant  in  the  tavern  where  witness  was 
employed,  in  December,  1943,  about  10  P.M. ,  drinking  beer,  in 
the  company  of  one  Carl  Radford;  that  at  another  tavern, 
defendant  was  drinking  beer  with  plaintiff's  brother,  Harry 
Neal,  no  date  being  specified;  that  on  each  occasion,  all  she 
saw  them  do  was  to  sit  there  drinking  beer.  On  redirect  examina- 
tion, she  stated  that  when  she  saw  defendant  in  the  company  of 
"this  man*,  they  came  in  by  themselves  and  left  by  themselves. 

Harry  Keal,  brother  of  plaintiff,  testified  that  in 

answer  to  a  question  by  plaintiff  in  February,  1945,  he  replied 

that  he  had  been  with  defendant.  Witness  then  testified  that  he 

had  been  in  the  company  of  Mrs.  Meal,  the  defendant,  a  lot  of  times; 

that  the  first  tine  he  was  alone  with  her  was  in  May,  1943,  on  a 

trip  to  Jacksonville  and  Carllnville;  that  later,  they  drank  beer 

until  eight- thirty  or  nine  o'clock  and  started  back  to  Springfield; 

that  at  Mrs.  Meal's  request,  he  stopped  the  car  and  had  intimate 

relations  with  her;  that  several  wee?- s  later  he  had  sexual  relations 

with  her  in  a  trailer  where  she  was  living  on  Clear  Lake  Avenue; 

that  later,  on  another  occasion  in  the  trailer,  the  act  was  repeated; 

that  the  last  time  he  had  sexual  relations  with  her  was  in  1943, 

before  she  Joined  her  husband  in  Memphis.  On  cross  examination,  he 

stated  that  he  did  not  tell  his  brother  about  this  matter  until 

1945  because  MI  figured  that  was  his  business,  not  my  business;  I 

wasn't  telling  nothing."  Q.   "Wouldn't  that  have  been  Just  as 

applicable  before?"  A.   "No."  Q,.   "^Vhy  didn't  you  tell  him  before?" 

A.   "I  will  tell  you  why.  Do  you  want  me  to  tell  you?"  Q,.   "Yes." 

A.   "I  went  out  one  night  and  I  had  |6?.00  in  my  pocket  and  she  took 

j 
all  my  dough  and  the  next  morning  she  gave  me  ay  dough  and  I  stuck 

it  in  my  pocket  and  when  I  got  home  I  had  S54.00.  She  takes  ten 

dollars  of  my  dough  like  that."  He  further  stated  that  on  one 
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occasion  in  the  trailer,  in  June,  1945,  defendant's  mother  was  there; 
that  Mrs.  Neal  came  to  his  bed  and  told  him  not  to  worry  because 
she  had  Riven  her  mother  two  sleeping  pills;  that  he  told  plaintiff 
the  whole  story  in  February,  1945,  because  "Any  woman  that  would 
switch  on  anybody  and  take  a  ten  dollar  bill  from  me,  I  will  tell 
him  everything."  (\.      "You  are  more  concerned  about  the  loss  of  a 
ten  dollar  bill  than  you  are  about  anything  else?"  A.   "Yes,  sure  - 
me  -  Anybody  take  a  ten  dollar  bill  -  -  -  . " 

The  defendant  testified  that  after  her  marriage  and 
before  her  husband  left  for  the  Navy,  they  lived  in  a  trailer  on 
Clear  I^ake  Avenue,  Springfield;  that  she  was  employed  and  self- 
supporting;  that  her  husband  never  brought  any  money  home;  that  he 
drove  a  cab  and  stayed  out  nights;  that  after  his  entrance  in  the 
Navy,  she  complied  with  his  request  and  Joined  him  in  Memphis  in 
December,  1943;  that  in  February,  1945,  he  requested  a  divorce 
because,  he  said,  he  had  a  girl  pregnant  who  needed  the  fifty 
dollars  a  month  allotment  money;  that  he  said  he  also  had  another 
woman  pregnant  but  she  couldn't  find  him  by  reason  of  his  use  of 
an  assumed  name.   She  introduced  into  evidence  a  letter  from  plaintiff, 
dated  January  23,  1945,  in  which  he  asked  for  a  divorce  and  stated 
that  he  would  never  quit  until  he  got  it;  no  accusations  of  any  kind 
were  made  in  the  letter.  Witness  denied  that  she  and  Harry  Neal 
stopped  on  the  road  and  had  intimate  relations  on  the  return  trip 
to  Springfield;  denied  that  she  ever  had  sexual  relations  with  him 
in  the  trailer  or  on  any  other  occasion;  denied  that  she  had  inter- 
course with  anyone  other  than  her  husband  since  their  marriage.  On 
cross  examination,  she  stated  that  she  and  her  husband  lived  together 
a  while  before  their  marriage  as  husband  and  wife;  that  during  their 
married  life  she  had  been  in  taverns  drinking  beer  but  never  alone 
with  a  man;  that  at  one  time  she  had  been  in  LLoyd's  tavern  with 

Harry  Neal  and  his  wife. 
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Eell  Flowers  testified,  that  she  was  the  mother  of 
defendant;  that  during  the  time  the  trailer  was  used,  she,  at 
all  times,  lived  there  with  her  daughter;  that  Marry  Neal  was 
there  several  times  and  that  most  of  the  times  he  was  accompanied 
by  a  woman  not  his  wife;  that  he  never  had  any  opportunity  to  be 
alone  with  her  daughter;  that  the  daughter  never  gave  her  any 
sleeping  pills. 

Andrew  White,  called  as  a  witness  on  behalf  of  plaintiff, 
testified  that  he  was  acquainted  with  both  husband  and  wife;  that 
in  October,  1943,  he  saw  defendant  at  a  tavern,  between  eight  and 
nine  o'clock  in  the  evening,  and  that  she  was  in  the  company  with 
a  man  not  her  husband;  that  the  two  of  them  left  the  tavern  and 
went  into  a  tourist  cabin;  that  witness,  in  a  car,  was  waiting  for 
another  man  and  remained  there  for  about  forty  minutes  and  never 
did  see  defendant  come  out;  that  no  lights  were  turned  on  in  the 
cabin  the  entire  time.  On  cross  examination,  witness  stated  that 
he  was  well  acquainted  with  Harry  Ileal  and  occasionally  drank  with 
him;  that  he  did  not  narrate  this  incident  until  several  days  before 
the  trial. 

The  evidence  of  two  of  plaintiff's  witnesses,  Parry  Weal 
and  Andrew  White,  bears  directly  on  the  commission  of  adultery  by 
the  defendant.  As  to  the  testimony  of  plaintiff's  brother,  Harry 
Neal,  there  is  no  requirement  that  the  credulity  of  the  Chancellor 
be  taxed  beyond  the  standards  of  any  reasonably  minded  person.  In 
evaluating  the  testimony  of  the  witness,  Andrew  ffifttttt*  his  friendship 
with  plaintiff  and  plaintiff's  brother  must  be  kept  in  mind,  together 
with  his  concealment  of  his  knowledge  until  several  days  before  the 
trial.  There  is  also  the  statement  in  the  letter  of  plaintiff  to 
defendant  in  regard  to  a  divorce,  that  he  would  never  quit  until  he 
got  it. 
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Irrespective  of  this,  the  rule  is  well  settled  that 
the  credibility  of  a  witness  in  a  case  tried  before  the  Court 
and  the  determination  of  the  weight  to  be  given  to  such  testimony 
are  for  the  Trial  Court.   The  Chancellor,  who  saw  and  heard  the 
witnesses  testify,  had  an  opportunity  to  observe  their  conduct 
and  demeanor  while  testifying  and  is  therefore  in  a  better  position 
to  weigh  the  evidence  than  is  a  reviewing  Court,  inhere  the  evidence 
is  merely  conflicting,  this  Court  will  not  substitute  its  Judgment 
for  that  of  the  Trial  Court. 

It  cannot  be  said  the  finding  of  the  Trial  Court  was 
against  the  manifest  weight  of  the  evidence  and  the  order  dismissing 
the  complaint  for  want  of  equity  is  affirmed. 


Affirmed. 
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MARKS  HURTT  and  MARTHA  HURTT, 
his  wife, 

Appellees, 


FLORENCE  CONKLIN  and  NELLIE  M. 
CONKLIN, 

Appellants. 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 

32SI.A.  314^ 


MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  is  a  habeas  corpus  proceeding  brought  by  Marks 
Hurtt  and  Martha  Hurtt,  his  wife,  of  Geneva,  Ohio,  to  recover 
the  custody  of  their  fourteen  year  old  daughter,  Dorothy 
Ellen  Hurtt  (hereinafter  referred  to  as  Dorothy),  from 
Florence  Conklin  and  Nellie  Conklin  of  Chicago,  Illinois. 
The  judgment  order  of  the  trial  court  awarded  the  custody 
of  Dorothy  to  her  parents  and  the  Conklins  appeal. 

For  a  clearer  understanding  of  the  issues  presented 
in  this  case  it  is  necessary  that  the  factual  situation  be 
set  forth  somewhat  fully.  The  evidence  discloses  that  the 
defendants,  Florence  Conklin  and  Nellie  M.  Conklin,  are 
sisters  and  that  they  are  first  cousins  of  the  plaintiff, 
Marks  Hurtt;  that  he  lived  with  the  Conklins  in  Chicago  from 
1911  until  1914,  when  he  married  his  present  wife,  Martha 
Hurtt;  that  the  Hurtts  have  nine  living  children;  that  the 
oldest  of  these  children,  Bill,  was  born  in  Chicago  and  when 
he  was  a  baby  the  Conklins  took  care  of  him  a  great  deal  of 
the  time;  that  the  Hurtts  moved  to  Ohio  and  when  Bill  was  about 
eight  years  old  his  parents  gave  him  to  the  defendants  to  raise; 
that  the  Conklins  kept  him  at  their  own  expense  and  sent  him 
through  three  and  one-half  years  of  high  school,  when  he  quit 
school  of  his  own  accord  in  1934  and  went  to  work;  that  Bill 
is  now  married,  has  two  infant  boys  and  lives  in  Chicago; 
that  in  the  fall  of  1934  Betty  Jane,  the  oldest  dc.ughter  of 
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the  Hurtts,  then  sixteen  years  old,  came  to  Chic  go  to  visit 
the  World's  Fair  and  brought  Dorothy,  then  four  years  old, 
with  her;  that  they  both  stayed  with  the  Conklins  until  Betty 
Jane,  shortly  thereafter,  secured  employment  as  a  maid  with 
the  assistance  of  Florence  Conklin;  that  Dorothy  remained 
with  the  Conklins  until  the  following  May,  when  Florence 
Conklin  and  Betty  Jane  took  her  to  the  Hurtt  home  in 
Ashtabula,  Ohio;  and  that  the  Hurtts  later  moved  to  Geneva, 
Ohio,  where  Dorothy  started  to  school  but  failed  in  some  of 
her  work* 

The  evidence  further  discloses  that  in  January,  1936, 
when  Dorothy  was  six  years  old,  Betty  Jane  brought  her  back 
to  the  home  of  the  Conklins;  that  the  Conklins  immediately 
started  her  to  school,  where  she  had  to  take  her  first 
semester's  work  over  again;  that  from  that  time  until  June, 
1943  she  lived  with  the  Conklins,  making  short  trips  to  the 
Hurtt  home  in  Ohio,  usually  with  Florence  Conklin,  during 
each  summer  vacation  oxcept  one;  that  she  spent  the  greater 
part  of  her  vacation  periods  with  the  Conklins  at  a  summer 
place  they  had  near  Libertyville,  Illinois;  that  she  did  very 
well  in  her  school  work,  engaged  in  4-H  work,  did  some  4-H 
demonstrating,  enjoyed  working  in  the  garden,  did  some  canning 
of  vegetables  herself  and  was  taught  by  Florence  Conklin  to 
perform  household  duties,  including  cooking;  that  Dorothy  had 
piano  lessons  during  the  last  three  years  she  was  with  the 
Conklins;  that  she  had  engaged  in  Girl  Scout  work  and  won 
several  medals;  and  that  she  had  formed  many  close  friendships 
with  members  of  her  class  at  school  and  with  others  and  generally 
lived  the  life  of  a  normal,  healthy,  happy  girl* 

In  relating  the  circumstances  under  which  Dorothy  was  sent 
to  live  with  the  defendants  when  she  was  six  years  old,  Florence 
Conklin  testified  that  Mrs.  Hurtt  wrote  a  letter  to  her  an*  her 
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sister,  which  they  were  unable  to  locate;  that  this  letter 
stated  in  substance  that  "if  we  would  take  Dorothy  and  give 
her  the  advantages  and  education  here  and  send  her  through 
school  as  we  had  Bill  that  she  could  stay  with  us  as  long  as 
we  felt  that  we  could  keep  her";  that  shortly  after  she  replied 
to  Mrs.  Hurtt1 s  letter  Dorothy  was  brought  to  her  home  by  her 
sister,  Betty  Jane,  and  that  she  remained  with  her  and  her 
sister  from  that  time  until  the  latter  part  of  June,  1943, 
Nellie  Conklin  testified  in  this  regard  to  the  same  effect 
as  her  sister  Florence. 

Marks  Hurtt  testified  that  when  Dorothy  was  sent  to  live 
with  the  Conklins  in  1936  his  wife  "was  sick  and  Betty  thought 
it  would  be  nice  providing  that  the  girls  [Conklins]  would  take 
her  [Dorothy]  up  for  a  short  time  until  the  Mrs.  had  gotten  well 
*  *  *  so  she  [Dorothy]  stayed  there  right  along.  3©  finally 
they  [Conklins]  said  they  would  keep  her,  and  at  any  time  that 
we  wanted  her  we  could  have  her"?  that  the  understanding  was 
that  he  could  have  Dorothy  back  at  any  time  he  wanted  her  and 
that  the  Conklins  "were  to  bring  her  down  for  summer  vacations." 
Hurtt  denied  that  he  ever  told  the  Conklins  at  any  time  that, 
if  they  took  Dorothy  to  live  with  them,  they  could  keep  her 
through  her  school  years  and  he  also  denied  that  he  ever  wrote 
them  to  that  effect. 

Martha  Hurtt  testified  that  she  permitted  Dorothy  to  go 
to  live  with  the  Conklins  in  I936  because  she  had  six  children 
at  that  time;  and  that  her  husband's  "financial  circumstances 
*  *  *  were  very  bad  and  she  was  sick  in  bed."  ohe  denied  that 
she  ever  told  "either  of  the  Conklin  girls  that  Dorothy  could 
remain  with  them  during  the  entire  period  that  she  would  go  to 
school"  ©r  that  she  ever  made  "any  agreements  of  any  kind  with 
the  Conklin  girls  in  reference  to  the  future  of  Dorothy"  and 
stated  that  she  never  had  any  discussion  with  the  Conklins 
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concerning  those  matters. 

The  evidence  also  discloses  that  Dorothy  did  not  go  to 

Ohio  during  the  summer  vacation  period  of  1942  because  her 

\ 

mother  and  some  other  members  of  her  family  were  then  in 

Chicago;  that  from  March,  1943  to  June  28,  1943,  Mrs.  Hurtt 

was  in  Chicago  working  as  a  cashier  at  Mandel  Brothers;  and 

that  during  that  period  she  frequently  visited  Dorothy  and  had 

her  with  her  part  of  practically  every  week-end. 

On  May  19,  1943  Marks  Hurtt  wrote  a  letter  to  Dorothy, 

which  was  in  part  as  follows; 

"Well  Dorthey  your  school  will  be  out  next  month  and 
I  want  you  to  come  home  for  one  month  as  you  did  not  come 
Last  summer  and  I  am  not  any  to  well  as  I  have  told  you  I 
will  send  you  a  ticket  and  as  you  are  13  years  old  you  can 
come  all  right  then  you  can  go  back  for  the  Balance  of  your 
vacation  with  in  mind  you  have  Plased  your  Father  I  can 
assure  you  will  have  a  nice  room  up  stairs  and  be  treated  as 
one  of  my  children  as  you  are  I  have  not  Been  able  to  see  you 
or  have  any  time  to  spend  with  you  But  I  am  58  years  old  and 
not  any  to  well  for  what  I  have  gone  through  with  and  I  mite 
not  Be  able  to  stand  this  as  I  am  pretty  thinn  129  Pounds 
and  I  always  was  135  to  138  so  I  want  to  Look  forward  to  your 
home  comelng  to  Dadle  if  you  still  Love  me  But  you  talk  this 
over  with  FB  [Florence  3.  Conklin]  and  W&   [Nellie  M.  Conklin] 
and  make  arrangements  for  that  Date  I  can  meet  you  at  the 
train  I  will  see  you  get  Back  all  right  as  I  am  still  Boss 
and  will  Be  untill  dead  give  Every  body  my  Love  and  my  very 
Best  wishes  and  worlds  of  Love  to  all  I  am  as  ftver  your 
Loeving  Father. 

Marks  F,  Hurtt 
write  when  you  can." 

In  response  co  the  foregoing  letter  Dorothy  wrote  to  her 
father  agreeing  to  his  plan  and  on  June  14,  1943  he  acknowledged 
her  letter  and  said,  "Come  on  the  28  of  June  and  go  Back  as  you 
said  I  will  mail  you  some  money  next  week  I  can  asure  you  we 
will  have  a  good  time  as  they  are  plenty  of  room  here,"  Later 
in  the  letter  he  said,  "Just  bring  what  you  will  need#" 

On  June  28,  1943  Dorothy  went  with  her  mother  to  Geneva, 
Ohio.  On  June  30,  1943,  Marks  Hurtt  wrote  a  letter  to  the 
Conklins  in  which,  after  indicating  that  there  was  considerable 
trouble  in  his  home,  he  said:  "She  [Martha]  said  if  things 
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dont  turn  different  up  there  with  Bill  not  Respectin  Betty 

&  children  &  Phylles  she  was  not  going  to  Let  Dorothy  cone 

Back  I  told  her  I  will  see  to  that  when  the  time  comes." 

On  July  13,  1943,  ?a\rtha  Hurtt  wrote  a  letter  to  the 

Conklins,  which  is  in  part  as  follows* 

"We  have  decided  that  Z>#  B«  is)  not  coming  back  to 
Chicago.  We  are  going  to  keep  her  here. 

"After  all  Caroline  &  M.  L.  [Mary  Lou]  need  some 
consideration  -  Caroline  needs  some  one  her  own  age  -  and 
I  intend  that  Car  &  D,  E.  [Dorothy]  grow  up  as  sisters 
should,  I  told  D.  E.  last  night  she  wasn't  going  back, 
and  I  mean  just  that. 

"D,  K.  is  our  daughter  and  I  intend  she  will  be 
raised  like  the  rest  and  not  feel  she  should  be  entitled 
more  consideration  than  the  r®s$,tt 

Again  on  August  3,  194-3,  Martha  Hurtt  wrote  the 

Conklins  a  letter  in  which  she  said* 

"In  answer  to  your  letter  the  answer  is  still  'no, ■ 
I  told  you  I  intended  having  Dorothy.  »  *  * 

"This  thing  of  one  having  more  than  the  other  and 
thinking  they  are  entitled  to  more  don't  go  around  here  and 
thats  D,  S,  attitude*  3he  keeps  talking  about  the  privileges 
and  clothes,  she  gets  up  there.  If  she  had  such  lovely 
clothes,  I  sure  didn't  see  any,  so  she  is  going  to  accept 
things  the  seme  as  Caroline,  I  don't  intend  to  let  Caroline g 
go  thru  life  thinking  D.  E,  is  better  than  she  is  or  entitled 
to  more  than  she  is." 

Before  leaving  Chicago  with  her  mother  in  June,  1943* 
arrangements  had  been  made  for  Dorothy's  participation  in  a 
large  church  wedding  ceremony.  Upon  their  promise  that  Dorothy 
would  be  returned,  she  was  permitted  to  visit  the  Conklins  to 
take  part  in  such  ceremony.  She  stayed  with  them  for  about 
three  weeks  and  during  that  time  she  pleaded  with  them  to 
keep  her.  They  told  her  that  they  had  to  return  her  to  her 
parents'  home  because  of  their  promise  to  do  so. 

There  Is  undisputed  evidence  in  the  record  that  in  Octob^' 
1943  Marks  Hurtt  stated  that  if  Dorothy  remained  in  Geneva,  f^0 
she  would  never  finish  hi-h  school  but  that  he  had  "washed  his 
hands"  of  the  whole  affair  and  that  perhaps  if  she  did  fedl 
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I*  ner  high  school  work  th*n  he  could  do  something  about  it. 

Dorothy  testified  in  substance  that  the  only  homo  she 
had  ever  known  was  with  the  Conklins;  that  they  had  always 
taken  care  of  her  and  been  very  good  to  her;  that  she  had  been 
taught  to  love  her  family  and  to  respect  them;  that  she  loved 
her  brothers  and  sisters,  that  she  had  gone  through  school  in 
Chicago  with  many  associates  and  had  learned  to  care  for  them; 
that  she  had  a  real  ambition  to  complete  her  education;  that  ' 
she  had  received  piano  lessons,  a  religious  education  and 
training  in  domestic  duties;  that  she  wanted  with  all  her 
heart  to  return  to  the  Conklins;  that  she  load  tearfully 
pleaded  with  her  mother  for  permission  to  return,  but  was 
never  given  amy  answer  but  a  flat  ***J  that  while  she  was 
in  her  parents .  home  between  June  and  December,  1943  she  saw 
and  heard  quarreling  between  her  brother  and  mother,  between 
her  sisters  and  brother  and  between  her  father  and  mother; 
that  on  one  occasion  she  heard  the  beginning  of  a  violent 
argument  in  the  upstairs  bathroom  between  her  father  and 
mother  and  brother  Lawrenoa  but  that  she  did  not  hear  all  of 
this  argument  because  she  and  her  sister  were  sent  "uptown" 
so  that  they  would  not  hear  it;  and  that  every  night  at  bedtima 
she  prayed  that  she  might  get  back  to  the  Conklin  home. 

On  December  16,  1943  l^arks  Hurtt  wrote  a  letter  to  the 
Conklins  requesting  them  to  invite  Dorothy  and  her  younger 
sister  Caroline  to  oome  to  Chicago  for  the  Christmas  holidays. 
This  letter  was  in  part  as  follows 1 

for  Wilbert  &  now  it  is  mS  f£?  ll?3  ^f^  nGW  has  *°  use 
*  *  *  if  thev  *S1  i  n  h   7 ck  and  *hey  Both  are  nice  fellows 
round  Jn^«  L  ?eua  H  1%   ls  down  k®1"6  *  *  *  the  fare  is  16  %fi 
roun?  triP  and  I  haven't  got  the  inonav  «  «  *  £,,  Z   1   "  10.20 
34.94  after  they  taJke  out  taxes  «S???  «  .   "7  salary  *»  now 

Bin  ***.  is  RTStftfiT  rive  rLtojzsTz 

coal  Lights  *  water  so  it  will  b.  W&   £  3  KM* 
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will  let  Dorthey  and  Carline  come  after  Christmas  •  »  * 
realy  Girls  I  am  in  the  Dog  house  sticking  to  Betty  & 
Gilbert  liartha  has  got  control  and  you  will  Just  haft 
to  Play  it  easy  what  you  write." 

Tlie  Conklins  complied  with  his  request  and  wrote  Dorothy 
inviting  her  and  Caroline  to  come  to  Chicago  during  the  Christ- 
mas holidays.  Her  brother  bill  sent  her  a  round  trip  ticket 
and  she  and  Caroline  arrived  at  the  Conklin  home  the  Sunday 
evening  after  Christmas.  On  the  following  Thursday  Dorothy 
had  a  talk  with  Florence  and  Nellie  Conklin  in  which  she  asked 
them  if  she  could  not  remain  with  them,  Af  ter  consulting  her 
attorney  Florence  Conklin  told  Dorothy  that  they  would  do 
what  they  could  to  keep  her.  Dorothy  then  wrote  the  following 
letter  to  her  parents: 
''Dear  Mother  and  Dad 

"The  more  I  have  thought  about  going  back  to  Geneva, 
the  more  I  have  felt  that  I  just  can't  do  it,  I  have  asked 
Aunt  Florence  and  Aunt  Nellie  if  I  can't  stay  with  them, 
and  they  say  that  they  will  be  glad  to  have  me, 

"I  hope  that  you  xvon't  be  hurt  over  this  and  that  you 
will  consent  to  my  staying  here.  Tills  has  been  my  home  for 
so  long  that  it  seems  much  more  like  my  real  home,  I  reall7 
tried  very  hard  this  fall  to  be  happy  with  you  and  to  be  a 
good  girl,  but  I  was  so  unhappy  that  I  just  can't  go  on* 

"I  want  most  of  all  to  get  a  good  education  and  to  do 
well  in  my  school  work.  Here  at  Swift  School  I  have  always 
done  pretty  well,  but  in  Geneva  I  was  failing,  and  I  am 
afraid  that  I  would  never  get  through  high  school  there. 
Here  I  can  go  on  with  my  class,  and  I  will  certainly  try  to 
do  good  work  and  to  graduate. 

"Although  you  don't  [know]  it,  I  cried  myself  to 
sleep  lots  and  lots  of  nights  this  fall,  and  I  lost  nearly 
thirteen  pounds  in  weicht  when  I  should  have  been  growing 
and  gaining. 

"Please,  please  say  that  it  is  all  right  for  me  to 
stay  and  please  don't  blame  anyone  except  me  for  my  decision, 
for  this  is  really  what  I  want  most  in  the  world, 

"If  you  really  love  me,  you  will  want  me  to  be  happy 
and  it  will  make  me  love  you  more,  but,  if  I  iiave  to  go 
back  to  Geneva,  I  think  I  will  just  die. 

''•Lots  of  love  to  all. 

Your  loving  daughter, 
Dorothy, 
P,  S,  Caroline  will  come  home  Sunday.  Bill  will  have  the 
conductor  look  after  her,M 


t 


. 

0 

I 

- 
- 

.... 

.  ■ .  .  .... 

1 

»   -  ■- 

.  . 

3Jtt'. 

I 


-8- 


Shortly  after  her  receipt  of  the  foregoing  letter  from 
Dorothy,  Mrs,  Hurtt  came  to  Chicago  an;!  lodged  a  complaint 
in  the  Juvenile  court  against  the  Conklins,  charging  them 
with  contributing  to  the  delinquency  of  Dorothy.  Upon  in- 
vestigation said  complaint  was  dismissed.  On  the  ounday  prior 
to  the  day  on  which  this  habeas  corpus  proceeding  was  institu- 
ted, several  of  the  adult  members  of  the  Hurtt  family  went  to 
the  Conklin  home  and  Dorothy's  father  attempted  to  take  her 
away  by  force  but  she  succeeded  in  getting  into  the  bathroom 
and  locking  the  door.  Some  of  the  Eurtts  then  attempted  to 
force  the  door  open  by  pushing  and  kicking  it*  Dorothy  was 
screaming  and  the  house  was  in  an  uproar,  when  defendants1 
attorney,  who  had  been  summoned  by  telephone,  arrived  and 
pursuaded  the  Hurtt s  to  laare  without  Dorothy,  A  few  days 
thereafter  plaintiffs  filed  their  complaint  herein. 

It  is  impossible  within  the  confines  of  this  opinion 
to  recite  in  detail  the  evidence  as  to  the  almost  constant 
trouble,  quarreling,  wrangling  and  bickering  that  occurred  in 
the  Hurtt  home*  As  has  been  seen,  in  one  of  his  letters  to 
the  Conklins  Marks  Hurtt  described  his  home  as  being  like  a 
hell,  principally  because  of  his  wife's  conduct.  This  letter 
was  written  December  16,  1943,  while  Dorothy  was  at  the  Hurtt 
home  and  after  she  had  been  there  more  than  five  months*  Vftiile 
Marks  Hurtt  professed  in  several  letters  to  the  Conklins  and 
to  Dorothy  that  he  was  the  "boss"  of  his  family,  he  never  quite 
succeeded  in  being  such.  It  clearly  appears  that  when  his 
wife  refused  to  return  Dorothy  to  the  Conklins  in  the  summer 
of  194-3,  Martha  Hurtt  was  the  dominating  force  in  the  home  and 
Hurtt  admitted  that  she  waa*   She  forced  Dorothy  to  remain 
in  Geneva,  Ohio,  notwithstanding  her  husband's  specific  and 
definite  promise  in  his  letters  of  May  19,  I943  and  June  14, 
I943  that  she  would  be  returned  to  the  Conklins  after  she  had 
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spent  the  month  of  July,  194-3  at  his  home, 

Marks  Hurtt  earned  meager  wages  and  his  family  was  more 
or  less  poverty  stricken.  He  did  not  receive  much,  if  any, 
help  from  his  older  children,  because  they  married  at  an  early 
age  and  left  the  home.  Two  of  the  daughters,  Betty  Jane  and 
Martha  Bell,  married  when  they  were  17  years  old.  Betty  Jane 
was  living  with  her  husband  at  the  time  of  the  trial  of  this 
case  but  she  had  theretofore  filed  three  suits  for  divorce 
against  him,  which  she  later  dismissed.  Martha  Bell  at  the  time 
of  the  trial  was  not  living  with  her  husband  and  had  separated 
from  him  twice,  although  she  had  only  been  married  a  few  months* 
Marks  Hurtt  wrote  a  letter  to  the  Conklins  in  which  he  referred 
to  a  vicious  quarrel  in  his  home  in  1943,  while  Dorothy  was 
living  there.  This  quarrel  involved  his  three  daughters,  Bett7 
Jane,  Phyllis  and  Martha  Bell.  While  it  appears  that  Dorothy 
was  not  present  at  the  time,  the  quarrel  culminated  in  a  brawl 
in  which  Phyllis  and  Martha  Bell  "beat  up"  Betty  Jane. 

According  to  Martha  Hurtt,  she  was  not  on  friendly  terms 
with  her  oldest  son  Bill  who  had  been  raised  by  the  Conklins, 
because  of  what  she  considered  his  wrongful  attitude  toward  her 
and  his  lack  of  respect  for  his  sisters,  Betty  Jane  and  Phyllis. 
She  testified  that  she  learned  in  the  summer  of  1943  that  Bill 
got  in  trouble  with  three  other  boys  in  1934-  when  he  was  a  senior 
in  high  school  and  had  been  convicted  of  receiving  a  stolen 
automobile.  The  record  of  his  conviction  pursuant  to  which  he 
was  placed  on  probation  was  introduced  in  evidence  on  plaintiffs1 
behalf.  This  evidence  could  have  been  introduced  for  no  other 
purpose  than  to  smear  Bill  and  in  turn  the  Conklins,  It  was 
offered  on  the  pretext  that  it  tended  to  shew  that  the  Conklins 
did  not  raise  Bill  properly  or  he  would  not  have  become  involved 
in  the  trouble  that  resulted  in  his  conviction  and  that  therefore 
they  were  not  fit  to  have  the  custody  of  frothy.  Bill  was  not 
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a  witness  ir,  this  case  but  in  her  zeal  to  prevail  in  this 

litigation  his  nether  made  this  unpardonable  attack  on  him 

and  the  ConlJ-ins.  Bill,  who  was  married  at  the  time  of  the 

trial  and  had  two  infant  children  and  whose  past  conduct  had 

been  otherwise  exemplary,  was  thus  gratuitously  besmirched 

by  iiis  own  mother  by  her  resurrection  and  introduction  in 

evidence  of  the  record  of  this  forgotten  incident  of  his 

boyhood ♦ 

On  iiarch  15,  1944,  within  30  days  after  the  entry 

of  the  judgment  in  this  case  awarding  the  custody  of  Dorothy 

to  her  parents,  defendants  filed  a  motion  to  reopen  the 

hearing  for  the  purpose  of  permitting  them  to  introduce  in 

evidence  a  latter  written  to  them  by  Marks  Hurtt  on  July  4, 

1941,  which  letter,  after  inviting  tho  Conklias  to  visit  his 

home  in  Ohio  with  Dorothy,  stated  among  other  things: 

"I  have  given  Martha  to  understand  that  Dor they  is 
going  to  compleate  her  school  work  &  collage  with,  you  girls 
of  Dorothy  wants  to  and  I  know  she  does  -;  *;-  *  I'artha  is  all 
right  untill  Lawrence  &  Betty  and  the  rest  getting  talking 
when  I  am  at  work.  But  Liartha  know  right  well  now  I  will 
not  stand  for  any  more  kid  stuff  as  I  will  not  live  this  way 
any  longer  as  you  girls  have  dont  so  much  for  us  and  with  a 
Christian  heart  I  can  neaver  forget  #  *  •  X  dont  think  Martha 
some  times  is  all  there  I  am  sorry  to  say  with  the  kids 
trying  to  run  tilings  there  way  she  is  easy  persuaded  *  •  * 
Just  bring  what  things  Dor they  will  need  as  she  is  going  to 
Continue  her  shcool  work  with  you  girls,  as  you  have  spoken," 

Since  defendants1  motion  to  reopen  the  hearing  for  the 
purpose  of  presenting  in  evidence  the  foregoing  letter  complied 
with  all  the  legal  requirements  for  the  granting  of  such  motion, 
the  trial  court  erred  in  denying  it.  Not  only  did  this  letter 
constitute  competent  and  material  evidence  but  it  has  an 
important  bearing  on  the  issues  involved  herein  and  we  will 
therefore  consider  it  as  part  of  the  evidence  in  this  case* 

The  theory  of  the  Conklins  as  3tated  in  their  brief 
is  that  "the  welfare  and  the  best  interests  of  the  girl  are 
controlling;  that  the  original  arrangement  was  that  they  were 
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to  undertake  to  raise  Dorothy  and  send  her  through  school; 
that  such  agreements,  while  not  absolutely  binding,  will 
be  given  great  weight  by  the  courts,  especially  when  acted 
upon  for  many  years,  and  when  it  appears  to  be  for  the  best 
interests  of  the  child  that  the  agreement  be  carried  out; 
that,  while  parents  have  a  superior  right  to  custody 
originally,  that  right  nay  be  lost  (and  in  this  case  is  lost) 
by  permitting  the  child  to  be  raised  from  infancy  in  another 
home,  where  ties  of  love  and  affection  are  formed,  friendships 
made  and  cemented,  and  associations  formed  which  cannot  be 
broken  without  great  harm  to  the  child  and  great  pain  to  both 
the  child  and  to  the  persons  who  have  expended  their  love  and 
care  and  money  upon  the  child";  and  that  "upon  the  evidence 
in  this  case,  minds  cannot  differ  upon  the  proposition  that  the 
best  interests  and  welfare  of  the  cliild  demanded  that  she 
remain  with  the  doniclins  nor  that  her  prayerful  wishes  were 
to  stay  here." 

Plaintiffs'  theory  is  that  "as  parents,  they  are  entitled 
to  the  exclusive  care  and  custody  of  their  own  child,  that 
they  are  fit  and  proper  persons  to  have  her  eare  and  custody, 
and  that  tney  have  not  forfeited  that  right  by  any  act  of 
their  own";  that  "they  have  permitted  Dorothy  to  reside  with 
the  defendants  with  the  understanding  that  she  return  when 
requested;  that  when  they  learned  of  circumstances  that  led 
them  to  believe  that  Dorothy^  character  was  being  improperly 
molded  and  she  was  being  estranged  from  the  rest  of  her  family, 
and  when  they  received  information  defendants  had  concealed 
from  them  wiiieh  convinced  them  that  the  conklin  home  was  not 
a  proper  home  for  Dorothy,  and  as  their  financial  circumstances 
had  changed  for  the  better,  they  requested  that  Dorothy  be 
returned  to  them,  and  she  was  so  returned  in  compliance  with 
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their  agreement";  and  that  "subsequently,  after  Dorothy  had 
been  returned  to  plaintiffs,  defendants  did  procure  custody 
of  Dorothy  by  means  of  a  ruse  and  were  thereafter  improperly 
depriving  plaintiffs  of  her  custody." 

It  should  be  stated  at  this  point  that  there  is  no 
evidence  in  the  record  that  supports  plaintiffs1  theory  of 
fact  that  while  Dorothy  was  with  the  Conklins  her  "character 
was  being  improperly  molded  and  she  was  being  estranged  from 
the  rest  of  her  family"  or  that  "the  Conklins'  home  was  not 
a  proper  home  for  Dorothy."  A  complete  answer  to  this  portion 
of  plaintiffs'  theory  is  found  in  the  opinion  rendered  by 
the  trial  judge  giving  the  reasons  for  his  decision,  wherein 
he  stated  that  the  Conklins  were  "very  fine,  worthy  people" 
and  that  they  did  "an  excellent  job  with  this  girl."  It  should 
be  further  stated  that  there  is  no  evidence  in  the  record  that 
the  Hurtts  or  either  of  them  "requested  that  Dorothy  be  re- 
turned to  them"  permanently  in  June,  194-3*  that  "she  was  so 
returned  in  compliance  with  their  agreement"  or  that  thereafter 
the  Conklins  "did  procure  her  custody  by  a  ruse."  It  is  un- 
disputed that  the  Conklins  did  not  turn  Dorothy  over  to  the 
Hurtts  in  June,  1943  in  compliance  with  any  agreement  with 
them  to  do  so  and  that  neither  of  the  Hurtts  requested  that 
Dorothy  be  returned  to  them  permanently  at  that  time.  The 
fact  is  that  when  Dorothy's  mother  took  her  to  Geneva,  Ohio 
in  June,  1943  it  was  upon  the  explicit  promise  of  her  father 
that  she  would  be  returned  to  the  Conklins  to  continue  her 
schooling  in  Chicago.  If  there  was  any  ruse  perpetrated  in 
this  case  it  was  by  Mrs,  Hurtt  in  taking  Dorothy  to  Geneva, 
Ohio  under  the  pretext  that  she  would  be  returned  to  Chicago 
and  then  forcing  her  to  remain  there,  notwithstanding  that 
her  father  had  written  her  that  he  would  send  her  back  to 
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the  Conklins  if  she  would  spend  the  month  of  July  with  him 
in  Ohio.  Dorothy* s  father  told  her  to  get  the  permission 
of  the  Conklins  to  make  this  trip.  Just  a  few  days  before 
Ilrs.  Hurtt  took  Dorothy  to  her  home  in  June,  1943  siie  dis- 
cussed with  the  Conklins  the  .kind  and  color  or  dress  that 
she  should  wear  upon  her  graduation  from  grammar  school  in 
Chicago  the  following  January.  It  sight  be  added  that  the 
Hartta1  "financial  circumstances"  had  not  cnanged  "for  the 
better"  in  June,  194\3>  as  they  claim.  As  late  as  December, 
1943,  Harks  liurtt  wrote  the  letter  to  the  Coniiiins,  hereto- 
fore set  forth,  in  which  he  indicated  that  his  financial 
affairs  were  in  a  very  precarious  condition.. 

The  judgment  order  of  the  trial  court  was  predicated 
primarily  upon  the  theory  that  the  family  is  the  foundation 
of  civilisation,  that  its  permanence  and  stability  should  be 
safe-guarded  and  that  the  technical  legal  right  of  plaintiffs 
to  the  custody  of  'Dorothy  was  paramount  and  superior  to  her 
best  interests  and  future  welfare,  unless  the  Hurtt s  had  for- 
feited this  right  by  re:. son  of  their  unfitness. 

In  our  opinion  the  finding  of  the  trial  ;Judge  that  there 
was  nothing  in  the  record  "to  indicate  that  either  the  father 
cr  mother  ever  intended  to  surrender  the  custody"  of  Dorothy 
to  the  Conklins  is  against  the  manifest  weight  of  the  evidence 
and  it  is  also  our  opinion  that  the  trial  judge  did  not  give 
proper  consideration  to  the  best  interests  of  Dorothy  and 
ignored  her  wishes  and  feelings  in  the  matter,  although  she 
was  the  person  whose  welfare  svas  most  deeply  involved  in  this 
proceeding. 

Did  plaintiffs  agree  that  defendants  were  to  have  the 
custody  of  Dorothy  until  she  completed  her  education?  Marks 
Hurtt' s  testimony  that  his  arrangement  with  the  Conklins  was 
that  they  should  take  Dorothy  and  keep  her  until  such  time  as 
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he  requested  her  return  was  not  only  completely  refuted  by 
his  own  letters  to  the  Conklins  and  to  Dorothy,  heretofore 
set  forth,  but  these  letters  corroborated  the  testimony  of 
the  Conklins  that  when  Dorothy  was  brought  to  them  by  Betty 
Jane  in  January,  1936,  the  arrangement  with  the  Hurtts  was 
that  they  [the  Conklins]  were  to  care  for  and  raise  her  at 
their  own  expense  until  she  finished  her  schooling.  Even  after 
Dorothy  was  brought  to  the  Hurtt  home  in  Ohio  by  her  mother 
in  June,  1943  and  Mrs.  Hurtt  decided  to  force  her  to  remain 
there  and  as  late  as  December,  194-3,  Hurtt  wrote  several 
letters  which  confirmed  the  Conklins*  version  of  the  arrange- 
ment under  which  they  took  Dorothy  into  their  home.  It  is 
inconceivable  that  Ilarks  Hurtt  would  testify  as  he  did  unless 
he  thought  that  his  letters  to  Dorothy  and  the  Conklins  were 
no  longer  in  existence  and  that  he  could  not  be  confronted 
with  them.  In  view  of  Hurtt 's  letters  the  only  reasonable 
explanation  for  his  testimony  in  respect  to  his  arrangement 
with  the  Conklins  as  to  Dorothy  is  that  his  wife  dominated  and 
influenced  him  to  the  extent  that  he  was  even  willing  to  commit 
perjury  at  her  solicitation.  Although  Martha  Hurtt  testified 
that  she  was  ill  at  the  time  and  made  no  arrangement  with  the 
Conklins  concerning  their  custody  of  Dorothy,  the  evidence  con- 
clusively shows  that  even  though  she  did  not  herself  make  the 
arrangement  which  the  Conklins  testified  she  did,  she  acquiesced 
in  same  for  more  than  seven  and  one  half  years  and  did  not  make 
up  her  mind  to  repudiate  the  arrangement  until  her  animosity 
toward  her  son  Bill  and  the  Conklins,  because  of  their  continued 
friendship  with  him,  prompted  her  to  do  so  during  the  summer 
of  1943. 

Prior  to  the  time  that  Dorothy  went  to  Ohio  with  her 
mother  on  June  28,  1943,  Mrs.  Hurtt  admits  that  she  neither 
suggested  nor  intimated  to  the  Conklins  that  the  child  would 
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not  be  returned  to  them  and  from  January,  1936,  when  Dorothy 
was  turned  over  to  the  Conkllns  to  be  raised  by  them,  until 
Martha  Hurtt  advised  Florence  Conklln  by  letter  on  July  13, 
I943  and  again  on  August  3>  1943  that  she  was  going  to  keep 
Dorothy,  neither  of  Dorothy* s  parents  had  ever  by  letter  or 
spoken  word  or  by  any  act  of  theirs  indicated  an  intentien 
to  retake  the  child  or  to  assume  the  slightest  burden  with 
reference  to  her.  Martha  Hurtt  also  admitted  upon  the  trial 
that  she  did  not  intimate  or  suggest  to  Dorothy  prior  to 
June  28,  194-3,  when  she  took  her  to  Geneva,  Ohio,  that  she 
would  not  be  returned  to  the  Conklins. 

In  plaintiffs1  brief  it  seems  to  be  conceded,  in  effect 
at  least,  that  the  evidence  shows  that  Dorothy's  father  did 
agree  that  the  Conklins  should  have  custody  of  Dorothy  until 
she  finished  her  schooling  but  they  say  that  "any  act  or 
representation  by  "arks  Hurtt  cannot  therefore  be  construed 
to  prejudice  the  rights  of  Nartha  Hurtt."  As  already  stated, 
the  evidence  shows  that  Martha  Hurtt  was  either  a  party  to 
the  arrangement  or  that  she  acquiesced  in  it  with  full 
knowledge  of  its  intent  and  purpose* 

In  view  of  the  testimony  of  the  Conklins,  the  letters 
of  Marks  Hurtt  corroborating  their  testimony  and  completely 
refuting  his  own  testimony  and  I'rs,  Hurtt* s  conduct  in  per- 
mitting Dorothy  to  remain  with  the  Conklins  without  objection 
for  more  than  seven  and  one  half  years,  it  must  be  held  that 
the  finding  of  the  trial  court  that  there  was  nothing  in  the 
record  "to  indicate  that  either  the  father  or  mother  ever 
intended  to  surrender  the  custody"  of  Dorothy  to  the  Conklins 
was  against  the  manifest  weight  of  the  evidence. 

The  rules  of  law  governing  the  right  to  the  custody  of 
children  are  well  settled  in  this  state  but  difficulty  is 
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often  encountered  In  applying  the  law  to  the  facts  and 
circumstances  of  the  particular  case. 

It  has  been  repeatedly  held  that  in  controversies 
Involving  the  custody  of  a  child  between  its  parents  and 
other  persons  to  whom  its  custody  has  been  given  by  the 
parents,  the  welfare  of  the  child  is  the  matter  of  primary 
and  paramount  importance.  (Sullivan, y.  The  People A  224 
111.  468;  Cormack  v.  Marshall.  211  111.  |?19j  People  v. 
Porter .  23  111.  App,  I96,) 

Of  the  numerous  authorities  cited  by  the  parties  In 
support  of  their  respective  positions  we  think  that  People  v^ 
Porterf  23  111.  App.  I96,  presents  a  factual  situation  which 
most  closely  resembles  that  presented  here.  That  was  a  habeas 
corpus  proceeding  brought  by  the  father  to  recover  the  custody 
of  his  daughter,  then  eleven  years  of  age,  from  Mr.  and  Mrs. 
Porter,  The  trial  court  remanded  custody  to  the  Porters  and 
its  Judgment  was  affirmed  by  the  Appellate  court.  In  that 
case  the  mother  died  when  the  child  was  two  years  old  and  the 
father  placed  his  infant  daughter  with  the  Porters,  He  con- 
tributed to  her  support  for  a  period  of  about  six  years.  The 
father  then  moved  to  Kansas  and  due  to  ill  health  was  unable 
to  further  provide  support,  'lien  the  father  suggested  that 
he  would  find  another  home  for  the  child  in  Kansas,  the 
Porters  agreed  to  keep   nor  without  expense  until  she  was 
grown  up.  The  Porters  kept  the  daughter  for  more  than  two 
years  under  that  agreement.  Then  the  fathor  remarried  and 
sought  custOviy  of  the  child.  There  the  court  said  at 

pp.  197-199: 

"In  controversies  of  this  character,  three  matters 
are  to  be  regarded:  the  rights  of  the  parent,  the  rights  and 
interests  of  the  person  or  persons  to  whom  the  care  and 
custody  of  the  infant  child  has  been  given  by  the  parent, 
and  the  welfare  of  the  child j  and  of  these  three  the  last 
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mentioned  is  the  matter  of  primary  and  paramount  importance. 
The  father  is  prima  facie  entitled  to  the  custody  of  his 
minor  child,  but  he  may  forfeit  the  right  by  misconduct  or 
voluntarily  relinquish  it.  If  he,  by  agreement,  surrenders 
the  custody  of  his  child  to  another,  such  surrender  is  not 
absolute  and  irrevocable;  but,  if  a  contention  arises  in 
the  courts  with  reference  to  such  relinquishment,  much  will 
depend  upon  the  characters  and  habits  of  the  contending 
parties,  the  fact  whether  the  reclamation  is  sought  within 
a  short  time  or  after  the  lapse  of  years,  and  the  circum- 
stances of  the  particular  case.  All  other  considerations, 
however,  will  be  subordinated  to  the  Interest  and  welfare  of 
the  child. 

"It  appears  from  the  evidence  in  the  record  before  us 
that  Mr,  and  Mrs,  Porter  are  very  worthy  people  and  have  taken 
excellent  care  of  the  little  girl,  and  have  great  affection 
for  her  and  are  unwillinp  to  part  with  her.  The  affections 
of  the  little  girl  are  attached  to  them  by  bonds  equally 
strong}  she  is  happy  and  contented  where  she  is,  is  desirous 
of  remaining  there,  and  to  tear  her  away  and  send  her  to  a 
distant  State,  and  among  strangers,  would  be  a  severe  shock 
to  her  feelings,  and  might  and  probably  would  be  a  sacrifice 
of  her  future  happiness. 

"We  do  not  agree  with  counsel  for  appellant  that  the 
wishes  of  the  child,  on  account  of  her  tender  years  and 
immature  judgment,  should  not  be  considered  by  the  court;  she 
is  a  bright,  intelligent  girl  eleven  years  of  age,  and  is 
the  person  whose  welfare  is  most  deeply  involved  in  the 
litigation,  and  it  i«  but  Just  that  her  wishes  and  feelings 
should  be  consulted,  although,  as  a  matter  of  course,  not 
necessarily  allowed  to  prevail* 

"Where  she  is,  her  wants  are  all  provided  for.  and  her 
education  is  not  neglected.  It  is  true  that  the  relator  is 
her  father,  and  the  ties  of  blood  should  not  be  disregarded* 
It  must  be  remembered,  however,  that  she  has  been  separated 
from  her  father  since  she  was  two  years  old,  has  seen  him  but 
seldom  for  many  years,  and  that  he  is  almost  a  stranger  to 
her  *  »  *. 

m*  •  *  He  voluntarily  gave  the  custody  of  his  daughter 
to  another,  and  even  if  this  was  more  from  necessity  than 
choice,  yet  the  facts  remain  that  he  has  been  separated  from 
her  for  years,  and  that  through  his  procurement,  nev;  ties, 
affections  and  interests  have  arisen,  and  his  parental  rights 
should  not  now  outweigh  all  the  other  weighty  considerations 
at  stake." 

We  think  that  the  law  as  enunciated  in  the  Porter  case  is 

peculiarly  applicable  to  the  facts  in  this  case  and  holding,  as 

we  do,  that  the  Hurtts  voluntarily  relinquished  the  custody  of 

Dorothy  to  the  Conklins  under  an  agreement  whereby  the  latter 

undertook  to  raise  the  child  at  their  own  expense  until  she 

completed  her  education,  the  matter  of  controlling  importance 

in  this  case  is  whether  the  interests  and  welfare  of  the  child 
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would  be  better  served  in  the  Gonklin  home  or  in  the  home 

of  her  parents. 

It  is  unnecessary  to  repeat  the  evidence  showing  the 
unwholesome  atmosphere  of  the  Hurtt  home  but  even  though 
their  home  were  less  turbulent  and  less  ".1.ike  a  hell",  as 
Marks  Hurtt  described  it,  her  parents  would  not  be  entitled 
to  her  cuscody.  They  voluntarily  relinquished  the  custody 
of  Dorothy  to  the  Conklins  and  thereby  through  their  own 
procurement  permitted  her  to  be  raised  practically  from 
infancy  by  defendants  and  to  form  home  associations  and 
ties  of  love  and  affection  which  could  not  be  severed  without 
marring  the  happiness  of  the  child,  ,'uch  ties  could  not  be 
broken  without  great  harm  to  the  child  and  great  pain  to  the 
child  and  the  Conklins  who  had  expended  their  time,  love  and 
money  upon  her.  It  was  only  natural  that  Dorothy,  having 
lived  with  the  defendants  for  more  than  seven  and  one  half 
years,  became  attached  and  devoted  to  them  and  they  to  her. 

Here  we  have  a  fourteen  year  old  girl  who  was  on  the 
threshold  of  young  womanhood  virtually  uprooted  from  the 
Conklin  home  where  rho  was  comfortaKLe,  happy  and  contented 
and  living  amongst  congenial  surroundings  and  compelled  against 
her  will  to  live  in  her  parents'  home,  whore  she  was  continu- 
ously uniiappy  and  emotionally  upset.  Eer  mother  brusquely 
repulsed  her  repeated  tearful  requests  to  be  returned  to  the 
Conklins.  Mrs.  Hurtt  was  not  primarily  concerned  with  the 
future  happiness  and  education  and  the  hopes  and  aspirations 
of  DarotSQT.  Her  position  was  and  is  simply  that  she  was 
Dorothy's  mother  and  Dorothy  was  her  daughter  and  therefore 
she  was  entitled  to  her  custody,  even  though  it  might  blight 
her  child's  life  to  be  compelled  to  remain  in  her  home.  If 
the  statement  in  plaintiffs'  brief  that  Dorothy  is  "a  prim 
little  prude "  is  any  criterion  of  her  mother's  love  and 


-  1- 

- 

.  i 

- 

- 
JOE.  ,         . 

-  - 

I 

;  .  I 

: 
m        86W  9i  i  i  Off  not.  .x&°v-     1° 

i   . 

<. 
Jl      .WKJ  •:  oi    JbsJUeqffJOO 


-19- 

affection  for  her,  then  this  child  should  certainly  not 
be  subjected  to  Ifrs.  Hurtt's  custody. 

Dorothy  v/as  an  intelligent  child  who  had  had  the 
o.  ortunity  of  evaluating  both  homes  and  under  the  law  and 
the  facts  and  circumstances  in  evidence  her  understanding 
and  considered  preference  to  remain  with  the  conklins  was 
entitled  to  considerable  weight.  That  the  trial  judge 
ignored  the  attitude  and  wishes  of  Dorothy  is  evidenced  by 
the  following  c;:eerpt  from  his  opinion:  "After  all,  no 
matter  what  she  wants,  Marks  hurtt  and  his  wife  have  custody 
of  the  child,  if  they  have  done  all  they  could,  and  I  believe 
they  have  given  her  and  the  other  children  the  best  they 
could,  under  the  circumstances."  There  is  no  question  in 
this  case  as  to  .fhether  the  Eurtts  did  all  they  could  for  the 
other  children,  ^liey  did  not  do  anything  at  all  for  Dorothy 
since  she  was  six  years  old,  when  "by  their  wn  procurement 
they  had  the  Ccnldins  take  her  into  their  home  to  raise,, 

As  we  view  the  decree  of  the  trial  court,  it  regarded 
nothing  but  the  strict  legal  right  of  the  parents  and  dis- 
carded as  immaterial  the  circumstances  under  which  Dorothy 
was  brought  into  the  home  of  the  Conklins  and  kept  and  cared 
for  by  them  since  she  was  si;c  years  old.  The  trial  judge 
failed  to  give  proper  consideration  to  the  fact  that  all  that 
Dorothy  knew  of  home  and  family  ties  grew  up  with  the  parental 
care  bestowed  upon  her  by  the  Coasslins  and  he  also  failed  to 
give  proper  consideration  to  the  attitude  and  wishes  of 
Dorothy  who  was  of  an  age  and  capacity  to  make  a  sensible 
choice  between  the  respective  homes. 

This  case  is  peculiar  and  unusual  in  that  i.lrs.  Hurtt 
doos  not  even  claim  that  Dorothy's  interests  and  welfare  will 
be  best  served  If  she  is  given  her  custody,  although  Dorothy 
was  originally  turned  over  to  the  Conklins  so  that  she  would 


-    - 

H  i 

■ 

i      ,  J    ■ 

. 

i 

.     -  -  TOl 

.  .  . 

- 

II' 

■ 


-20- 

receive  advantages  that  she  could  not  possibly  have  in  the 
Hurtt  home,  Mrs.  Hurtt  wrote  the  Conklins  in  July  and 
August^,  1943  after  she  had  refused  to  return  Dorothy  to 
then,  that  she  did  noc  want  j  orothy  to  have  any  more 
advantages  or  consideration  than  her  other  ciiildren  were 
receiving  in  her  own  home.  On  June  30,  194-3,  two  days  after 
Mrs,  Hurtt  brought  Dorothy  to  Geneva,  Ohio,  Marks  Hurtt 
wrote  the  Conklins  that  his  wife  said  to  him  that  "if 
things  dont  turn  different  up  there  with  Eill  not  Respeetin 
Betty  &   children  A  Phylles  she  was  not  going  to  Let  Dorthey 
come  Back,"  Y/hen  Mrs.  Hurtt  was  interrogated  on  her  cross- 
examination  as  to  whether  she  made  this  statement  to  her 
husband  she  did  not  deny  making  it.  Thus  It  appears  that 
instead  of  considering  Dorothy1 s  future  welfare  she  subor- 
dinated same  to  her  desire  to  "get  even,"  as  it  were,  with 
her  son  Bill  and  the  Conklins  and  to  punish  Dorothy. 

In  People  v.  Weeks r   223  111.  App.  262,  the  child's 
mother  died  shortly  after  her  birth  and  thereafter  when  she 
was  about  two  years  old  her  father  turned  her  over  to  his 
sister  to  raise  without  any  definite  arrangement  as  to  her 
custody.  The  child  remained  with  her  father's  sister  until 
she  was  twelve  years  old  and  in  eighth  grade  at  school.  Then 
the  father  who  had  remarried  instituted  a  habeas  corpus  pro- 
ceeding to  secure  the  custody  of  the  child.  In  that  case 
the  judgment  order  of  the  trial  court  was  reversed  and  the 
cause  was  remanded  with  directions  that  the  child  be  remanded 
to  the  custody  of  her  aunt.  There,  after  reviewing  numerous 
authorities  on  the  subject,  the  court  said  (p.  271)  that 
"notwithstanding  the  seemingly  rigorous  expression  of  the 
law  as  it  is  set  forth  in  the  statute,  the  court  may,  in 
determining  the  right  of  a  parent  to  the  custody  of  his  child, 
give  greater  heed  to  the  welfare  of  the  child  than  to  the 
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natural  right  of  the  parent;  in  other  words,  although 
the  parent  is  morally  and  pecuniarily  fit,  if  it  appears 
reasonably  certain,  considering  all  the  circumstances, 
that  it  -would  be  hotter  for  the  welfare  of  the  child 
that  it  should  remain  with  a  third  person,  the  parent *s 
natural  rights  must  give  way." 

A  caroful  analysis  of  all  the  evidence  in  the  record 
compels  the  conclusion  that  Martha  Hurtt  was  a  domineering 
woman,  that  she  was  the  dominating  force  in  her  family,  that 
she  was  principally  responsible  for  the  unpleasant,  unhappy 
and  unwholesome  atmosphere  of  her  home  and  that  she  was 
tempermentally  unfit  to  have  the  custody  of  Dorothy,  As 
to  Marks  Hurtt  it  is  sufficient  to  Soty  that  his  own  letters 
recognized  the  right  of  the  Coaklins  to  the  custody  of 
Dorothy  until  she  completed  her  education  and  said  letters 
also  recognised  that  the  child's  interests  and  welfare  would 
be  best  served  by  reioaining  in  the  Conklin  home. 

We  are  impelled  to  hold  that  the  trial  court  erred  in 
awarding  the  custody  of  Dorothy  Ellen  liurtt  to  her  parents 
and  for  the  ret  sons  stated  herein  the  judgment  order  of  the 
Superior  court  of  Cook  county  is  reversed  and  the  cause  is 
remanded  with  directions  tliat  Dorothy  Ellen  Hurtt  be  re- 
manded to  the  custody  of  Florence  B«  Conklin  ana  Eellie  Li. 
Conklin  and  tiiat  the  complaint  of  plaintiffs,  Marks  Hurtt 
and  I'srtha  Kurtt,  be  dismissed. 

JUDGMENT  ORDER  REVERSED  AND 
CAUSE  REMAFDED  WITH  DIRECTIONS. 

Friend,  P.  J.,  and  Scanlan,  J,,  concur. 
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Ill  TIE 
APPELLATE  COURT  OP  ILLINOIS 

SECOND  DISTRICT     328  I  •  A.  3  1  5 
OCTOBER  TERM,  A.  D.  1945. 


Alexander  Haddad,  as  Administrator 
of  the  Estate  of  Mary  K.  Haddad, 
deceased, 

Appellant, 

vs. 

George  Marble  and  Mary  Marble, 
Appellees. 


Appeal  from 
Circuit  Court, 
Y/innebago  County, 


WOLFE,—  P.  J. 

On  March  27,  1944,  Alexander  Haddad,  as  Administrator 
of  the  Estate  of  Mary  K.  Haddad,  deceased,  filed  a  petition  in 
the  Probate  Court  of  Winnebago  County,  praying  for  a  citation 
against  George  Marble  and  Mary  Marble  to  require  them  to  answer 
certain  interrogatories  to  be  propounded  to  them  concerning 
certain  household  goods  and  property  which  the  petition  alleged 
belonged  to  the  Estate  of  Mary  K.  Haddad,  deceased.   The  property 
consisted  of  household  goods  in  a  rooming  house  of  21  rooms.   The 
furniture  in  each  room  is  described  in  detail  in  the  petition. 

It  is  further  alleged  in  the  petition  that  the  Marbles 
have  in  their  possession,  all  of  said  property,  and  refuse  to 
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turn  it  over  to  the  Administrator  of  Mary  K.  Haddad,  deceased. 
It  is  also  alleged  that  they  have  collected,  at  various  times 
from  the  tenants  of  the  rooming  house,  large  sums  of  money 
to-wit,  (?4,000.00,  which  they  have  in  their  possession,  and 
control,  or  have  embezzled  the  same;  that  the  same  money  belongs 
to  the  Estate  of  Mary  K.  Haddad,  deceased, 

A  citation  was  issued  and  the  respondents,  George  Ilarble 
and  Mary  Marble  filed  an  answer  to  the  petition  in  which  they 
admitted  they  had  in  their  possession,  the  household  goods  des- 
cribed in  the  petition,  and  admitted  they  had  refused  to  deliver 
the  same  to  the  petitioner,  but  denied  that  the  deceased  was  the 
owner  of  the  property  at  the  time  of  her  death.   They  also  denied 
having  in  their  possession  any  money  that  belonged  to  Mary  E. 
Haddad  at  the  time  of  her  death. 

Upon  a  hearing  in  the  Probate  Court,  an  order  was  entered 
finding  the  issues  for  the  respondents,  and  that  they  did  not 
have  any  property  in  their  possession  belonging  to  Mary  K.  Haddad 
at  the  time  of  her  death,  and  at  the  time  of  the  hearing  did  not 
have  any  property  belonging  to  her  estate.   The  Court  dismissed 
the  petition  at  the  costs  of  the  petitioner. 

The  petitioner  perfected  an  appeal  to  the  Circuit  Court. 
A  trial  denovo  was  had  in  that  Court.   The  cause  was  submitted 
to  the  Court  for  determination,  which  resulted  in  a  similar  order, 
finding  that  the  petitioner  had  failed  to  prove  that  the  property 
described  in  the  petition,  was  an  asset  of  the  estate  of  the 
decedent  at  the  time  of  her  death.   The  petition  was  dismissed. 
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Prom  that  order,  an  appeal  has  been  prosecuted,  to  this  Court. 
The  errors  relied  upon  for  reversal,  are  as  follows: 

1.  The  Court  erred  In  finding  the  issues  for  the  respondents. 

2.  The  Court  erred  in  admitting  immaterial  and  irrelevant 
evidence  over  the  objections  of  Petitioner-appellant.   The 
appellant  has  not  seen  fit  to  argue  the  second  assignment  of 
error,  so  the  same  Is  waived,  leaving  onl7;T  a  question  of  fact 
to  be  decided  by  this  Court. 

There  is  no  evidence  whatsoever,  to  sustain  the  charge 
of  the  petitioner  that  the  appellees  had  §4, 000. 00,  or  any  other 
sum  of  money  in  their  possession,  which  had  belonged  to  Mary  K. 
Eaddad  at  the  time  of  her  death. 

The  evidence  shows  that  Mary  K.  Haddad  purchased  the 
property  in  question,  from  one,  John  A.  Thomas  and  then  Llrs. 
Haddad  rented  the  furnit'ore  to  the  Marbles.   It  appears  from 
the  evidence  that  James  Haddad  was  the  husband  of  Mary  Haddad, 
and  that  until  sometime  In  1936,  they  resided  at  Rockford, 
Illinois,  after  which  time  James  Haddad  lived  in  Chicago. 
James  Haddad  started  to  collect  the  rent  on  this  property 
sometime  during  the  year  1936.   Sometime  during  that  year, 
James  Haddad  and  Mary  K.  Haddad  were  divorced  and  about  6 
months  later  were  remarried.   During  the  time  that  they  were 
divorced,  James  Haddad  collected  the  rent  from  the  Marbles  and 
gave  receipts  in  his  own  name  for  the  same,  and  this  procedure 
continued  up  until  the  time  of  the  death  of  Mrs.  Haddad.  Accord- 
ing to  the  testimony  of  Mr.  James  Haddad,  he  turned  all  payments 
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that  he  received,  over  to  Mrs.  Haddad.   The  payments  were 
mailed  to  James  Haddad  in  Chicago,  and  he  in  return,  (so  he 
claims,)  sent  the  money  back  to  Rockford  to  Mrs.  Haddad.   The 
evidence  further  shows  that  he  continued  to  collect  from  the 
Marbles  after  Mrs.  Haddad  died,  and  so  continued  for  several 
years  after  the  administrator  had  been  appointed  in  Mary 
Haddad 's  estate. 

On  September  2  6,  1939,  James  Haddad  entered  into  a 

written  agreement  whereby  he  confirmed  a  verbal  discussion  in 
reference  to  the  sale  of  this  property  to  the  Marbles,  the  sale 
price  being  02,500.00.   By  the  terms  of  the  sale,  after  paying 
all  bills  such  as  rent,  light,  heat  and  water,  all  of  the  re- 
maining income  from  the  property  was  to  be  paid  to  James  Haddad. 
In  no  event  the  payments  should  be  less  than  $40.00  per  month. 
The  Marbles  paid  various  amounts  until  Nov.  15,  1941,  when  Mr. 
George  Marble  wrote  to  Mr.  Haddad  in  Chicago,  informing  him 
that  the  purchase  price  on  the  contract  had  been  reduced  until 
there  was  only  §91.00  plus,  due  on  the  contract;  that  he  wished 
to  make  this  final  payment  in  person,  and  get  the  bill  of  sale 
that  was  promised  him  for  the  goods. 

On  Ho v.  13,  1941,  Mr.  Haddad  wrote  the  Marbles  ack- 
nowledging the  receipt  of  the  letter  of  the  15th,  but  advised 
the  Marbles  that  his  attorney  insisted  that  there  never  was  a 
sale,  and  that  the  letter  in  the  Marble's  possession  is  not  a 
bill  of  sale,  and  that  he  would  be  in  Rockford  within  a  short 
time  to  talk  to  the  Marbles  further  on  the  subject. 
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An  examination  of  the  abstract  and  the  additional 
abstract  shows  the  payments  which  the  Marbles  made  to  Jame3 
Iladdad.   He  states  in  his  testimony  that  he  turned  this  money 
over  to  Mary  Haddad  shortly  after  it  was  received  by  him.   If 
this  is  so,  she  certainly  had  notice  that  these  payments  were 
not  the  ordinary  payments  for  rent  for  the  premises  in  question. 
If  Mary  Haddad  were  really  the  owner  of  these  furnishings,  it 
seems  strange  that  James  Haddad  would  collect  the  rents,  etc., 
from  the  Marbles  after  he  and  his  wife  were  divorced.   It  also 
seems  unreasonable  that  he  should  continue  to  collect  the  pay- 
ments from  the  Marbles  after  the  death  of  Mary  Haddad,  and 
especially  so,  after  the  administrator  had  been  appointed  to 
take  charge  of  the  estate;  also  strange  that  no  effort  has 
been  made  for  the  return  of  the  money  paid  to  James  Haddad 
since  the  death  of  his  wife.   We  agree  with  the  trial  court 
when  he  states:   "So,  it  seems  to  me,  in  view  of  the  making  of 
the  lease,  in  view  of  the  sale,  that  can't  be  disputed,  that 
the  petitioners  have  failed  to  prove,  by  a  preponderance  of 
the  evidence  that  the  title  was  in  Mary  Haddad  at  the  time 
of  her  death.   All  the  inferences  that  can  be  drawn,  from  the 
written  documents  filed  here  lead  to  that  conclusion  and  the 
acts  of  James  Haddad  certainly  lead  to  that  and  there  is  a 
reasonable  inference  that  if  Mary  Haddad  knowingly  consented 
to  the  transfer  of  this  lease  or-  the  releasing  of  it  to  the 
respondents,  that  she  knew  everything  that  was  going  on  and 
consented  to  the  leasing  of  this  property  to  the  respondents." 
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The  Judge  of  the  Probate  Court,  and  the  Judge  of  the 
Circuit  Court  saw  and  heard  the  witnesses  testify  in  this  case, 
and  they  were  in  a  much  better  position  to  test  the  credibility 
of  these  witnesses  than  a  Court  of  review.   The  law  has  committed 
to  the  trial  judge,  where  a  cause  is  tried  by  the  coiirt  without 
a  jury,  the  determination  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  accorded  to  their  testimony,  and  where 
the  evidence  is  merely  conflicting  the  Appellate  Court  will  not 
substitute  its  judgment  for  that  of  the  trial  court. 

Prom  a  review  of  the  evidence  in  this  case,  it  is  our 
conclusion  that  the  petitioner  failed  to  prove  by  the  greater 
weight  of  the  evidence,  that  the  estate  was  entitled  to  the 
property  in  question.   The  order  dismissing  the  petition  of 
appellant  is  affirmed. 

Affirmed, 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


FEBRUARY  TERM,  A.D.  1946 


FRET}  s.  RICHCRFTTt, 

Plaintiff -Appellee , 


CITY  OF  ROCK  ISLAND,  a  Municlp.pl 
Corporation, 

Def  endant-*tmellant . 


f  * 


Appeal  from 
Circuit  Court  of 
Rock  Island  County 


tJ   i<Q  O  -*-  •  **•• 


Br i stow,  J. 

This  appeal  is  from  a  Judgment  rendered  upon  a  verdict  of  a  jury 
returned  in  the  Circuit  Court  of  Rock  Island  County,  in  favor  of  plaintiff 
Fred  S.  Rlchcre^k,  appellee,  against  the  defendant,  °lty  of  Rock  Island, 
a  municipal  corporation,  appellant.   The  verdict  was  for  £  10, 000. 00.   A 
remittitur  was  ordered  by  tha  trial  court  and  judgment  was  entered  in  the 
amount  of  87500.00. 

■'■he  plaintiff  received  personal  injuries  from  a  fall  sustained 
while  he  was  walking  ftorth  on  a  brick  sidewalk  on  East  25rd  Street  in 
said  city  on  the  pvening  of  December  1,  1940. 

The  complaint  charged  that  the  side  walk  was  oat  of  repair  at 
the  plaee  of  said  fall  in  that  it  had  large  holes,  depressions  and  broken 
places;  that  the  city  had  permitted  ice  and  snow  t.->  accumulate,  causing  hills, 
depressions,  fills,  holes  and  uneven  places  in  said  snow  and  ice;  that 
plaintiff  stepped,  talked  or  slipped  into  said  hills,  holes  and  depressions 
and  was  thereby  violently  thrown  to  the  ground  receiving  a  sciral  fracture 
of  his  right  leg  between  the  knee  and  ankle. 

The  ^ity  of  Rock  Islanl  contends  that  the  condition  which  caused 
the  add! dent  was  due  to/slippery  surface  resulting  from  snow  and  ice,  and 
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it  such  does  not  constitute  actionable  negligence.   Appellant  further 
^nt.nds  that  the  verdict  is  manifestly  against  the  weight  of  the  evidence. 
Plaintiff  Richcreek  testified  that  the  brick  sidewalk  upon  which 
18  walked  to  the  place  where  he  fell  was  smooth,  ani  about  the  same  as  con- 
Kte;  that, when  he  came  to  the  plaee  of  the  hole  which  was  about  5  inches 
l*ep  and  12  to  14  inches  wide,  all  at  once  his  foot  stepped,  slipped  or 
went  into  a  hole  or  caught  on  an  obstruction  there;  and  that  he  fell  for- 
ward, breaking  his  leg;  that  he  ley  there  unable  to  arise  for  about  five 
minutes.   He  wes  picked  up  by  three  men  he  called,  and  was  carried  on  the 
back  ofi  one  of  them  across  the  street.   He  stated  there  was  a  slight  skift 
of  snow  on  the  ground;  that  he  had  no  knowledge  of  the  depression  or  hole;  a 
that  he  saw  the  place  later  when  there  was  no  snow. 

A  witness  who  had  passed  over  this  walk  for  many  years  likewise 
described  the  condition.   He  said  that  across  this  walk  were  two  deep 
tracks  where  the  bricks  were  pressed  down  into  ruts  because  of  vehicles 
having  been  driven  over  the  walk.   He  said  that  on  the  west  side  or 
street  side  of  the  walk,  the  depressions  were  five  to  six  inches  deep  and 
twelve  to  fourteen  inches  wide,  tapering  to  the  east  side  of  the  walk; 
that  the  beginning  or  deep  part  of  the  north  rut  was  about  a  foot  from  a 
tree,  which  was  the  location  of  the  plaintiff's  fall.   Ahis  witness 
testified  that  he  saw  the  place  shortly  after  the  accident;  that  this  walk 
had  been  cleared  of  snow;  that  there  probably  was  a  little  ice  and  snow 
there  but  he  did  not  know  how  much.   Another  witness  who  lived  close  by  sai< 
that  the  deoressions  had  been  made  because  of  loaded  coal  trucks  from  the 
street  crossing  the  walk  to  the  east,  and  that  there  were  ruts  which 
led  to  the  tree. 

For  the  defendant,  a  police  officer  testified  that  the  place  was 
smooth;  that  the  defect  was  covered  with  ice  and  snow.   A  number  of  officer 
of  the  city  testified.   One  testified  that  he  didn't  notice  or  observe  any 
holes  or  ruts  in  the  sidewalk  except  that  he  noticed  a  little  hump  over 
the  roots  of  a  tree.   Another  police  officer  said  he  didn't  notice..**!? 
any  depression  or  any  ruts  in  the  sidewalk.   Still  another  witness  testi- 
fied that  the  following  day  there  were  ashes  there,  and  that  the  hgles  w°re 
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filled  with  ice  and  snow.   We  do  not  find  in  the  record  any  testimony 
as  to  wheher  ther-  was  any  further  snow  fall  the  night  after  the  acci- 
dent, whether  the  ashes  were  put  on  afterwards,  or  whether  th*re  was  any 
change  in  the  condition  of  the  walk.  There  was  a  sharp  conflict  between 
the  evidence  offered  on  behalf  of  the  appellee  and  the  appellant  pertaining 
to  the  condition  eftha  sidewalk  on  the  date  of  the  alleged  occurence.   It 
was  peculiarly  within  the  prolines  of  the  Jury  to  determine  where  the  pre- 
ponderance of  the  evidence  lay.   We  do  not  believe  the  jury's  determination 
of  this  issue  in  favor  of  the  plaintiff  should  he  disturbed.   Mu»th  vs  Jaska 
302  IU.App.  28c5,  2^4;  Emge  vs  Illinois  Central  Railroad  Company,  297  111. 
App.  344;  Adams  en  vs  MagneAa.  286  111.  APP.  412,  421.   There  may  be  liability 
because  of  defects  or  obstructions  on  a  walk,  and  th*re  may  also  be  orient 
additional  hazards,  such  as  snow  and  ice  which  Join  in  causing  an  injury. 
Bibblns  vs  City  of  Chicago.  193  111.  359,  381;  Richmond  vs  City  of  Marseilles, 
190  111.  Apo.  £27;  City  of  Chicago  vs  Ghase.  33  111.  App.  551;  Lueking  vs 
City  of  Sedallfl,  157  3.W.  (Missouri)  1152,  1153. 

Defendant  contends  that  the  verdict  of  the  Jury  and  Judgment  is 
grossly  excessive.   The  undisputed  testimony  shows  that  the  plaintiff  was 
I  clumber  whose  earnings  had  be«n  as  high  as  ?4500.00  a  ye^r  up  to  five  months 
before  the  date  of  the  accident.   Sir  months  after  the  accident  he  attempted 
to  work.   After  trying  to  work  for  three  days,  a  knot  appeared  at  the 
break  of  the  leg.   The  skin  broke  at  this  point,. and  serum  and  pus  was  dis- 
charged.  Mr.  Rlehcreek's  leg  was  again  treated,  elevated  and  a  hip  cast  was 
placed  on  him  which  refined  for  seven  weeks.  h*   began  working  a  teadiiy 
the  following  October.   sinee  the*he  has  not  be=n  able  to  perform  the  heavy 
duties  in  bis  business  which  he  had  performed  before  the  injury  was  received. 
During  th<°  treatment,  several  screws  were  inserted  to  hold  the  various 
parts  of  the  fractured  leg  in  place.   He  was  in  a  hospital  in  Rook  Island 
for  13  days  where  braces  and  a  cast  were  placed  on  th»  broken  member. 
And  later,  in  April,  h»   entered  C0ok  County  Hospital  for  further  treatment 
which  lasted  six  days,  and  during  which  time  three  of  the  screws  wer-  removed. 
One  of  the  screws  broke  and  still  remains  in  the  leg,   Rlchcreek  suffered 
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uch  pain,  and  at  the  time  of  the  trial,  three  an!  a  half  years  later, 
lis  leg  was  still  causing  him  trouble.   The  hospital  and  doctor  bills 

rere  |230.00. 

Instruction  No.  2  given  on  behalf  of  the  plaintiff,  advise!  the 
Jury  that  the  law  required  the  city  to  use  reasonable  care  to  keep  the 
oublic  sidewalk  at  the  plefee  in  question  in  a  reasonably  safe  condition 
for  the  safety  of  persons  passing  ove  the  same.   The  appellant  claims  that 
the  abstract  instruction  is  misleading,  and  that  the  giving  of  it  is  re- 
rersible  error.   Defendant  in  its  instructions  So.  13  and  No.  14  tendered 
and  given  advised  the  jury  of  the  seme  duty.   Instnuction  No.  2  was  not  a 
iir^e.tory  instruction.   The  jury  was  very  fully  instructei  in  this  case. 
Instructions  are  to  be  re^^fes  a  series.   Where  a  defendant  in  its  tendered 
Instruction  asks  the  jury  to  be  instructed  in  a  like  manner  as  in  an  in- 
struction given  for  plaintiff,  such  defendant  cannot  complain  of  plaintiff's 
instructions.   Jones  vs  Standerfer.  296  Il!>pp.l49;  Mclnturff  vs  The 
Insurance  uompany  of  North  America.  243  111.  98,  99. 

Appellant  contends  that  the  trial  court  erred  in  not  granting  a 
new  trial  because  it  was  discovered  after  the  verdict  that  one  of  the  jurors 
Id  been  convicted  of  grand  larceny  and  had  not  been  restored  to  his  legal 
rights.   Thls  fact  was  not  known  to  defendant's  attorney  until  two  days 
after  the  verdict  was  returnei.   The  record  does  not  show  any  questions 
were  propounded  to  this  or  any  juror  on  the  voir  dire.  There  is  no   contention 
that  this  juror  was  asked  concerning  such  and  ma^  false  answers  to  inter- 
togatives.   Appellant  contends  that  under  Section  7,  division  II  of  the 
Criminal  Gode  of  Illinois,  such  convicted  person  was  thereby  rendered  incap- 
able of  serving  as  a  juror.   Appellant  cites  and  quotes  numerous  cases  of 
foreign  jurisdiction  some  of  which  so  hold  and  some  of  Khich  hold  contrary 
to  the  ruling  of  the  courts  of  appeal  of  Illinois. 

Appellant  contends  that  by  virtue  of  the  Common  Law  Rule,  this 
/Juror  was  subject  to  challenge  by  propter  delictum  on  account  of  criminality, 
and  that  whether  attempt  was  made  on  the  voir  dire  to  learn  of  such  convic- 
tion is  not  material,  but  th^t  such  fact  afterwards  discovered  demands 
reversal. 

•Appellee  cites  many  cases  from  foreign  jurisdictions  holding  to 
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ihe  contrary,   *t  would  -unduly  lengthen  this  opinion  to  discuss  such 
;ases  individually.   We  believe,  under  the  law  of  Illinois,  if  a  porty 
'ails  to  make  an  inquiry  on  the  voir  lire,  he  may  not  successfully  re- 
jiaset  a  r^v^rsal  because  or  later  acquired  knowledge. 

In  Raub  vs  Carpenter,  47  L,  El.  119,  137  U.S.  159,  the 
statutes  of  the  ""istrict  of  Columbia  provide  that  for  qualification  of  a 
Juror  he  must  nev-r  have  been  convicted  of  a  felony  or  misdemeanor  involv- 
ing moral  turpitude,;   xhis  was  a  'Jivil  esse.   One  of  the  jurors  had  s-vernl 
times  been  convicted  of  larceny.   Motion  for  s  new  tola!  had  been  denied. 
rhe  court  said  that  it  was  within  the  Ilseretion  of  the  trial  court  to 
grant  or  ieny  a  new  trial.   At  page  122,,  the  court  salu  that  "Jio  reaean 
is  o°rceivei  why  this  particular  objection  could  not  be  waived  by  the 
parties,  and  ^van  where  a  party  might  be  entitled  to  claim  that  he  had  not 
waived  it,  th*>.t  v->uld  go  to  the  merits  on  application  for  new  trial  and  not 
to  the  want  of  pow^r. H   The  same  rule  of  discretion  is  held  by  the  courts 
of  Illinois.   Mutual  life  Insurance  °omrr  ny  vs  All? Q .  113  IH;APP.  3n,  98, 
affirmed  in  212  Illinois  supreme  Reports,  134,  141, 

In  Chase  ve  Th°  People.  40  111.  352,  358,  the  court  refused  reversal 
of  the  judgment  on  the  complaint  that  on*  of  the  jurors  was  an  alien,  end 
said  "It  is  the  duty  of  the  parties  to  ascertain,  by  proper  examination, 
the  competency  of  the  jurors."   In  Swernes.  Admr.  vs  Sit ton.  58  111.  155 
two  Jurors  had  decided  two  former  cas-s  against  the  defendant.   Defendant's 
attorney,  who  had  been  in  those  cases,  had  forgotten  that  such  jurors  had 
served  and  so  decide i.  %s   court  said  that  it  was  the  duty  of  the  attorney 
for  the  defendant  to  recollect  such  fact,  and  that  the  consequence  o^  such 
forgptfulness  should  not  be  visited  upon  the  plaintiff.   In  Byr-rs  vs  £ity_of 
Mt.  v*»rnon.  7^  111.  467,  A'-'O ,    the  Court  said,  "Aparty  will  not  be  permitted 
to  accent  a  joror  without  any  examination  as  to  his  competency,  and  afterwards 
sot  aside  the  verdict  because  tho  juror  in  not  poss-eSs  the  requisite  qua II- 
fications,  this  would  be  to  trifle  with  the  form-  of  thc  law." 

In  State  vs  Keziah,  110  L.A.  11,  34  30.  107,  the  foremen  of  the 
jury  was  undpr  indictment.   ?Mb  Juror  was  not  asked  if  he  was  charged 
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£th  or  had  been  convicted  of  a  misdeanor  or  felony.   Neither  the  defedant 

lor  his  attorney  knew  of  the  indictment  until  the  Jury  had  returned  a  ver- 
lict  of  murder.   That  court  Bald,  "The  rule  is  stringent  that  a  defendant, 
If  he  has  not  interrogated  as  to  qualification  of  jurors,  cannot  take  ad- 
vantage of  knowledge  learned  after  verdict." 

In  Kohl  vs.  Lehlback,  40  L.  Ed.  4-32,  160  U.S.  293,  the  fact 
th*  a  Juror  was  an  alien  was  not  learned  until  aft^r  the  verdict.   This 
was  due  to  the  negligence  of  the  defendant's  attorney  in  not  so  learning. 
It  v;as  there  claimed,  as  claimed  h°re,  that  the  Common  Lav  right:  of  trial 
by  Jury  had  been  violated  Involving  infraction  of  the  Constitution.   The 
court  held  to  the  contrary  and  refused  to  reverse  the  Judgment.   In  the 
Kohl  case,  the  court  approved  the  case  of  Chase  vs  ^'he  people,  A0   111. 
352,  Bupra,  and  pointed  out  that  it  had  overrule!  earlier  Illinois  decisions, 
The  above  requirements  are  recited  in  many  cases  which  are  quoted  and  cited 
in  State  vs  Pickett,  by  the  Supreme  Court  of  Iowa,  73  N.W.  346,  347. 

Since  appellant  has  not  shown  by  the  record  that  it  mode  any 
attempt  upon  examination  of  tendered  Jurors  for  examination,  to  learn 
the  qualification  of  this  juror,  it  cannot  now  complain  because  of  such 
later  acquired  knowledge.   To  hold  otherwise  would  be  an  inducement  to 
litigants  to  refrain  from  determining  qualifications  of  Jurors  until  a 
party  might  first  find  how  a  Jury  had  decided  the  issues. 

Finding  no  error  in  this  reeord,  the  Judgment  of  the  Circuit 
Court  should  be,  and  accordingly  is  hereby  affirmed. 

JUDGMENT  AFFIRMED. 
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Gen.  No.  10045 


IN  THE  APPELLATE  COURT  CF  THE 
STATE  OF  ILLINOIS 


SECOND  DISTRICT 
OCTOBER  TERM,  A.D.  1945 


PETER  McGOVERN,  ANNE  BURR, 
ELLEN  FOX,  KATE  McGOVERN  and 
ELIZABETH  MURPHY, 

PlAIHTif fa-Appellant a, 


v. 


JOSEPH  W.  McGOVERN,  INDIVIDUALLY 
AND  AS  EXECUTOR  OF  THE  ESTATE  OF 
JAMES  W.  McGOVERN,  DECEASED, 
MARGARET  MARIE  M8 GOVERN  AND  REV. 
FRANCIS  GARRITY, 

Defendants-Appellees . 


328I.A.  316 


7~ 


APPEAL  FROM 

THE  CIRCUIT  COURT  OF 

WILL  COUNTY. 


Mr.  Justice  Dove  delivered  the  opinion  of  the  court: 

James  W.  McGovern  died  on  June  11,  1943,  leaving  an 
instrument  dated  June  4,  1943,  purporting  to  be  his  last  will  and 
testament,  which  waa  admitted  to  probate  by  the  probate  court  of 
Will  County  on  September  11,  1943.  By  its  terms  it  directed  the 
executor  to  pay  Rev.  Franois  Garrity  $100  for  high  masses,  and 
the  remainder  of  the  estate,  af*ter  payment  of  debta  and  funeral 
expenses,  waa  devised  and  bequeathed  to  Margaret  Marie  McGovern, 
styling  her  as  "my  beloved  niece." 

On  March  28,  1944,  appellants  filed  a  complaint  in  the 
circuit  court  of  Will  County  to  contest  the  will,  o  n  the  ground 
of  mental  incapacity  and  undue  Influence,  alleging  themselves  to 
be  cousins  and  next  of  kin  of  the  decedent,  and  on  April  29,  1944, 
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appellees  filed  their  separate  motions  to  dismiss  the  complaint 

on  the  ground  that  the  allegations  fall  to  sta€e  facts  sufficient 

to  entitle  the  plaintiffs  to  relief,  but  are  vague,  uncertain, 

Indefinite,  and  contain  *■•«  ^conclusions  . 

On  May  6,  1944,  the  trial  court  entered  the  following 

order: 

"The  motions  of  the  defendants  to  dismiss  this  cause 
are  called  up  for  hearing  in  pursuance  of  the  previous  order  of 
this  court  hut  no  one  appears  for  the  plaintiffs,  and  the  court  sits 
and  hears  said  motions  and  being  now  fully  satisfied  in  the 
premises  it  is  ordered  by  the  court  that  said  motions  be  and  are 
now  allowed,  and  that  this  cause  be  and  is  now  dismissed  at  plain- 
tiffs' costs." 

No  notice  of  appeal  from  the  order  was  filed  within 
the  statutory  ninety  days,  and  in  apt  time,  a  petition  for  leave 
to  appeal  was  filed  In  the  Supreme  Court,  but  no  freehold  being 
involved,  the  cause  was  transferred  to  this  court.  (McG-overn  v. 
McG-overn,  390  111.  516).   The  petition  was  granted  by  this  court, 
and  notice  of  appeal  was  filed  on  June  25,  1945. 

It  is  insisted  by  appellees  that  the  order  of  May  6, 
1944  is  not  a  final  appealable  order.   It  is  well  settled  that  an 
order  which  merely  dismisses  a  complaint,  or  dismisses  a  complaint 
at  the  plaintiff's  oosts,  is  not  a  final  appealable  order,  and 
that  to  be  final,  an  order  should  adjudge  that  the  plaintiff  take 
nothing  by  the  writ  and  that  the  defendant  go  hence  without  day, 
or  words  of  equivalent  meaning.   (Chicago  Portrait  Co.  v.  Chicago 
Crayon  Co.,  217  111.  200;  Board  of  Education  v.  Board  of  Education, 
301  111.  App.  228,  229  Prange  v.  City  of  Marion,  297  111.  App. 
353,356,  357).  A  general  definition  of  a  final  and  appealable 
Judgment  or  decree  is  found  in  McDonald  v.  Walsh,  367  111.  529, 
533,  where  the  court  said:   "A  judgment  or  decree  is  final  and  re- 
viewable when  it  terminates  the  litigation  on  the  merits  of  the 
case  and  determines  the  rights  of  the  parties.   (Citing  cases.) 
An  order  has  the  essential^^of  finality  when,  if  affirmed,  the 
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trial  oourt  has  only  to  proceed  with  Its  execution."  In  dis- 
cussing this  general  definition,  the  court  said  In  the  recent 
case  of  Brauer  Machine  and  Supply  Co.  v.  Parkhlll  Truck  Co., 
383  111.  569,  574;  "While  this  general  definition  is  well 
settled,  and  ordinarily  applicable,  as  expressing  the  meaning 
of  those  words,  nevertheless  they  are  not  always  used  in  this 
restricted  sense.   The  final  decision  from  which  an  appeal  lies 
does  not  necessarily  mean  such  decision  or  decree,  only,  which 
finally  determines  all  the  Issues  presented  by  the  pleadings. 
It  may,  with  equal  propriety,  refer  to  the  final  determination 
of  a  collateral  matter,  distinct  from  the  general  subject  of  the 
litigation,  but  which,  as  between  the  parties  to  the  particular 
issue,  settles  the  rights  of  the  parties.   Such  an  order  is  final 
and  appealable." 

In  Mutual  Reserve  Fund  Life  Ass'n.  v.  Smith,  169  111. 
264,  265,  It  is  said  in  the  opinion:   "A  final  Judgment  means, 
not  a  final  determination  of  the  rights  of  the  parties  with 
reference  to  the  subject  matter  of  the  litigation,  but  merely 
of  their  rights  with  reference  to  the  particular  suit.   It  is 
not ^necessary  that  the  judgment  should  be  upon  the  merits,  If 
it  definitely  puts  the  case  out  of  court.   It  Is  the  termination 
of  the  particular  action  which  marks  the  finality  of  the  judgment. 
A  judgment  of  non-suit  or  dismissal  is  final."  This  case  has 
been  frequently  cited  with  approval  by  the  Supreme  Oourt,  down  to 
and  including  Brauer  Machine  and  Supply  Go.  v.  Parkhlll  Truck  Co., 
383  111.  569. 

The  order  In  the  case  at  bar  did  not  merely  dismiss  the 
complaint,  but  dismissed  the  cause  at  the  cost  of  the  plaintiffs. 
It  terminated  the  rights  of  the  parties  in  the  particular  suit,  and 
definitely  put  the  case  out  of  court,  as  effectively  and  with  the 
same  result  as  If  the  order  had  specifically  adjudged  that  the 
plaintiffs  take  nothing  by  the  writ  and  that  the  defendants  go 
hence  without  day.   Being  of  the  same  force  and  effect  as  such 
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an  order  It  is  manifestly  equivalent  thereto.   There  was  nothing 

further  to  be  done,  and  if  the  order  be  affirmed,  the  court  would 

have  only  to  proceed  with  its  execution  in  enforcing  the  payment 

of  the  costs.   The  order  is  a  final  and  appealable  order. 

The  remaining  questions  are  whether  the  alligations  of 

the  complaint  sufficiently  charge  mental  Incapacity  of  the  testator, 

and  undue  influence.   The  allegations  as  to  mental  incapacity  are 

as  follows: 

"That  the  said  James  W.  McGovern,  at  the  time  of  the 
signing  of  said  instrument  in  writing,  purporting  to  be  his  Last 
Will  and  Testament,  was  not  of  sound  mind  and  memory,  but  on  the 
contrary  was  in  his  dotage,  was  suffering  from  uremia  and  other 
diseases,  and  his  mind  and  memory  were  so  Impaired  as  to  render  him 
wholly  Incapable  of  making  any  just  and  proper  distribution  of  his 
estate. H 

The  law  assumes  that  all  adults  are  of  sound  mind  until 
the  contrary  is  proven.   (G-rosh  v.  Acom,  325  111.  474,  491).  Mere 
eccentricity  does  not  constitute  unsoundness  of  mind.   Age,  sickness 
or  debility  of  the  body  does  not  affect  capacity  to  make  a  will  if 
the  testator  has  sufficient  intelligence  remaining  to  make  a  will. 
(Hoskinson  v.  Lovelette,  365  111.  21,  27).  The  fact  that  certain 
relatives  are  excluded  without  any  reason  therefor,  or  because  of 
prejudice,  does  not  indicate  want  of  mental  capacity,  if  such  does 
not  amount  to  an  insane  delusion.   (Quathamer  v.  3choon,  370  111. 
606,  608).   But  the  law  requires  a  testator  to  know  what  he  is  doing, 
what  property  he  has,  who  are  the  natural  objects  of  his  bounty, 
what  disposition  he  wants  to  make  of  his  property,  and  to  be  capable 
of  understanding  the  nature  and  effect  of  executing  his  will. 
(Hoskinson  v.  Lovelette,  365  111.  21;  Anlicker  v.  Brethorst,  329  Hi. 
11,  20). 

In  the  Anlicker  case  the  trial  court  refused  an  instruction 
offered  by  the  contestants  on  the  question  of  mental  incapacity  by 
reason  of  insane  delusions.   The  proponents  contended  that  the 
action  of  the  court  was  justified  on  the  ground  that  the  bill  filed 
oontained  no  allegation  to  that  effect.   Overruling  the  contention, 
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The  Supreme  Court  said  In  the  opinion:   "It  was  not  necessary 
for  the  hill  to  name  specifically  the  particular  kind  of  un- 
soundness of  mind  nor  the  cause  of  mentalunsoundness.   These 
are  matters  of  evidence  and  need  not  be  alleged."   (Citing 
American  Bible  Society  v.  Price,  115  111.  623;  Snell  v.  Weld on, 
243  111.  496). 

In  the  American  Bible  Society  case,  the  court,  in 
passing  upon  the  sufficiency  of  the  allegations  to  contest  a 
will,  said  at  page  635  of  the  opinion:   "The  bill,  it  has  been 
seen,  charges  that  the  testator  had  become,  and  was  at  the  time 
of  the  making  of  the  will,  of  unsound  mind  and  memory,  thus,  In 
effect,  simply  putting  in  issue  his  testamentary  capacity,  which, 
by  our  statute,  is  defined  to  be  that  of  being  of  a  prescribed 
age,  and'of  sound  mind  and  memory.1   The  only  material  question, 
manifestly,  under  this  allegation,  was  whether  the  writing  pro- 
duced was  the  product  of  an  unsound  mind  and  memory.   The  specific 
name  applied  to  describe  that  unsoundness,  the  means  whereby  the 
unsoundness  was  caused,  or  how  It  came  about  that  the  unsound  mind 
and  memory  caused  this  writing  to  be  drawn  and  signed,  were 
matters  of  evidence  that  need  not  be  alleged,  and,  If  alleged,  need 
not  be  proved. "  This  holding  is  quoted  with  approval  in  Snell  v. 
Weldon,  243  111.  496,  530,  and  the  court  held  in  that  case  that 
xrtiere  the  bill  charged  that  the  testator  was  of  unsound  mind  and 
memory,  a  further  allegation  that  he  had  an  insane  delusion  in 
regard  to  his  son,  was  merely  an  amplification  of  the  main  charge, 
or  a  pleading  0$"  evidentiary  facts. 

In  Dietzel  v.  Pozen,  278  111.  App.  89,  relied  upon  by 
appellee,  the  allegations  of  the  bill  as  to  mental  incapacity  were 
that  at  the  time  of  the  exeeUtion  of  the  instrument  testator  was 
not  of  sound  mind  and  memory  but  on  the  contrary  was  at  the  point 
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of  death  by  reason  of  some  malignant  disease,  the  exact  nature 
of  which  was  unknown  to  the  complainant  and  his  mind  and  memory 
were  so  Impaired  as  to  render  him  wholly  incapable  of  making  any 
Just  and  proper  distribution  of  his  estate.   The  allegations  were 
similar  to  those  in  the  instant  complaint  except  that  in  the 
Dietzel  case  it  was  alleged  that  the  testator  was  at  the  point 
of  death  by  reason  of  some  malignant  disease,  the  exact  nature 
of  which  was  unknown  to  the  pleader,  and  there  was  no  allegation 
that  the  testator  was  in  his  dotage.   The  court  in  its  opinion 
quoted  the  first  part  of  the  holding  in  the  American  Bible  Society 
case,  supra,  but  omitted  the  last  sentence  and  held  that  there  was 
no  sufficient  allegation  in  the  bill  that  the  purported  will  was 
the  product  of  an  unsound  mind  and  memory.  We  are  unable  to  agree 
with  that  holding.   The  allegation  as  to  mental  incapacity,  in  the 
instant  case,  specifically  charges  that  James  ¥.  McGovern,  "at  the 
time  of  the  signing  of  said  instrument  ....  was  not  of  sound  mind 
and  memory,  but  on  the  contrary  ....  his  mind  and  memory  were  so 
impaired  as  to  render  him  wholly  incapable  of  making  any  just  and 
proper  distribution  of  his  estaSe."  This  relates  specifically  to 
distribution  of  his  estate  by  the  purported  will,  and  in  our  opinion 
is  a  charge  of  mental  incapacity  to  make  a  will. 

Beginning  in  1374,  with  Puterbaugh's  Pleading  and  Practice, 
Chancery,  substantially  the  same  form  of  allegation  of  mental  in- 
capacity has  appeared  in  that  and  similar  works  by  Branson,  Wermuth, 
and  Edmunds,  and  have  been  considered  by  the  bar  as  authoritative, 
and  generally  used. 

In  the  work  on  Pleading  and  Practice  under  the  Illinois 
Civil  Practice  Act,  by  Palmer  D.  Edmunds,  former  Commissioner  of  our 
Supreme  Court,  Vol.  3,  (1940  Cum.  Pocket  Supp.  page  23),  the  American 
Bible  Society  case,  supra,  and  the  Andlicker  case,  supra,  are  quoted, 
and  in  disousslng  the  Dietzel  case,  it  is  said:   "The  Dietzel  case 
appears  to  be  an  unwarranted  departure  from  the  ruling  laid  down 
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by  the  Supreme  Court." 

We  are  of  the  opinion  and  hold  that  the  allegations  as 
to  mental  incapacity  are  sufficient. 

The  allegations  as  to  undue  influence  are  as  follows: 

"6.  That  the  defendant  Joseph  W.  McGovern,  Executor 
herein,  is  the  husband  of  Margaret  Marie  McGovern,  the  principal 
legatee  and  devisee  herein;  and  that  tiie  defendant  Rev.  Francis 
Garrity  la  the  son  of  Anthony  J.  G-arrity,  who  is  one  of  the  two 
attesting  witnesses  of  said  will,  and  also  the  person  who  drew 
said  will  and  attended  to  its  execution. 

"7.  That  the  defendant  Margaret  Marie  Mc Govern,  the 
principal  legatee  and  devisee  herein,  managed  the  property  of  the 
said  James  W.  Mc Govern,  deceased;  and  that  there  was  a  fiduciary 
relation  and  confidential  relationship  existing  between  the  said 
Margaret  Marie  McGovern  and  James  W.  McGovern,  deceased." 

"8.  That  the  defendants  Joseph  W.  McGovern  and  Margaret 

Marie  McGovern  used  and  exercised  many  undue  acts  and  fraudulent 

! 
practices  and  resorted  to  falsehood  and  misrepresentation  and  the 

improper  withholding  of  true  faots  to  induce  the  said  James  W. 

McGovern  to  execute  said  instrument  of  writing,  and  the  said  James 

W.  McGovern,  deceased,  in  executing  the  same,  was  in  fact  under 

improper  restraint  and  undue  influence  from  the  said  acts  and 

practices  of  the  said  defendants  Joseph  W.  McGovern  and  Margaret 

Marie  McGovern." 

The  second  paragraph  of  the  complaint  alleges  that  the 

decedent  left  as  his  heirs  at  law  and  next  of  kin,  Peter  McGovern, 

his  first  cousin;  Anne  Burr,  his  first  cousin;  Ellen  Fox,  his  first 

cousin;  Kate  McGovern,  his  first  cousin;  and  Mary  McGrath,  "now 

deceased,  H  Ms  first  cousin,  and  the  ninth  paragraph  alleges  that 

the  latter  left  the  plaintiffs  as  her  sole  heirs  at  law.   The 

purported  will  names  Margaret  Marie  McGovern  as  "my  beloved  niece." 
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If  that  be  true,  she  would  be  Ms  next  of  kin,  to  the  exclusion 

of  the  plaintiffs,  but  the  allegations  of  the  complaint,  admitted  to 

be  true  by  the  motion  to  strike,  exclude  her  as  his  next  of  kin. 

In  Pollock  v.  tollock,  328  111.  179,  186,  relied  upon  by- 
appellees,  the  rule  as  to  what  constitutes  undue  influence  is  stated 
as  follows:   "Undue  influenoe  which  will  invalidate  a  will  must  be  of 
such  a  character  as  to  deprive  the  testator  of  free  agency.  It  must 
be  such  as  to  destroy  the  freedom  of  the  testator's  purpose  and 
render  the  instrument  more  the  will  of  another  than  his  own.  Such 
influence  must  be  directly  connected  with  the  execution  of  the 
instrument  and.   operate  at  the  time  it  is  made,  producing  a  perversion  of 
the  testator's  mind,  and  it  must  be  a  speciesof  fraud.   Advice  or 
persuasion  will  not  vitiate  a  will  freely  and  understanding^  made. 
The  influence  resulting  from  love  and  affection,  which  does  not  seek 
to  control  the  will  of  the  testator,  is  not  undue  influence. " 

In  Ryan  v.  Deneen,  375  111.  452,  also  relied  upon  by 
appellees,  the  will  of  Katherine  Ryan  left  her  property  to  her 
brother,  Matthew  D.  Ryan,  with  a  provision  that  if  he  predeceased 
her,  one  half  was  to  go  to  Mary  D.  Deneen,  a  niece,  absolutely,  and 
the  other  half  in  trust  for  the  benefit  of  her  brother,  Matthew  R. 
Gregory,  with  a  provision  for  remainder  over  to  Mary  D.  Deneen,  in 
case  he  died  before  the  testatrix.   Both  Matthew  D.  Ryan  and  Matthew 
R.  Gregory  predeceased  the  testatrix  and  Mary  D.  Deneen  took  the 
whole  estate  under  the  will.   The  allegation  as  to  undue  influence 
on  the  part  of  Mary  D.  Deneen  were  similar  to  those  of  paragraph  8 
of  the  complaint  in  the  case  at  bar,  except  that  the  word  !,artsn 
was  used  in  plaoe  of  the  word  "acts."  As  to  undue  influence  on  the 
part  of  Matthew  D.  Ryan,  it  was  alleged  that  he  threatened  the 
deoedent  by  telling  her  that  unless  she  made  a  will  leaving  every- 
thing to  him,  with  remainder  over  as  above  mentioned,  he  would  leave 
nothing  to  her;  that  she  was  of  meek  and  humble  character-  and  con- 
trolled by  Matthew  D.  Ryan,  who  was  overbearing  and  dictatorial; 
that  she  acted  only  at  the  direction  of  Matthew  D.  Ryan,  .and  that 
when  the  purported  will  was  executed  she  was  under  the  control  of 
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Matthew  D.    Ryan. 

In  affirming  the  striking  of  those  allegations  the   court 
said  in  the   opinion:      "It  is   not  sufficient   to   aver  undue   influence 
as  a  conclusion,   but   facts  must  be  stated  warranting   the   conclusion 
and  must   go  to   the   extent    of   showing  the  testator  was   thereby  de- 
prived of  his  free  agency.      (Ater  v.   McClure,    329  111.    519;   Heavner 
v.   Heavner,    342  111.    321).      The   allegation  that    the  testatrix  was 
under  the  control  of  Mary  D.    Deneen  and  Matthew  D.   %an  and  that   the 
will  was    not   that   of   the   testatrix  were  mere  conclusions   of  the 
pleader.      (Heavner  v.   Heavner,    supra).     Furthermore,   undue  influence 
is  that   coerolon  which  destroys  the  freedom  of  the   testator  and 
renders  the  instrument   obviously  more  the  offspring  of  the  will  of 
another,    or  other  than  his   own."     It  was  further  held    that    the   alleged 
threat  was   a  mere  statement    that   a  reciprocal  act  would  be  withheld  if 
the  testatrix  did   not    dispose  of   her  property  in  the  manner  suggested, 
and  imported  an  offer  of  a  reciprocal  devise  if   she  made   such  a  will, 
and  amounted  to  no  more  than  persuasion. 

In  the   Heavner  case,    also   relied  upon  by  appellees,    the 
court   affirmed  the  sustaining  of  a  demurrer  to  allegations   relied 

upon  to    show  undue   influence.      The   allegations  were  that'' Frank  Heavner 

tti- 

was  ^brother  of   31uford   (the   testator)   and  that    Bluf  ord  relied  upon 

Frank's   Judgment;    that   at    the    time   of  the    supposed  making  of   the 
instrument  purporting  to   be  his   last  will,   Bluf ord  was  a  man  weak  in 
mind  and  body,    and  Frank  was  a  strong  man  of  a  dominating  personality; 
that  Bluf  ord  was  under  the  control  of  Frank   at  the  time  he  executed 
the   instrument,   and  it  was  not    the   result  of   the  free  will  and 
Judgment  of  Bluford  but  was  the   result    of   tie  undue  Influence  of 
Frank;   that   Bluford  In  executing  the   instrument  was   in  fear  of  and 
under  the  intimidation  of  Frank,  which  caused  it   to   be  so  ma.de,    if 
at  all,   and  It  would  not  have  been  so  made,    or  ma.de  at  all,   but   for 
the  s  ame . ■ 

The   contrast  in  the    Ryan  case  from  the  case  at  bar  Is 
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apparent.   In  that  case  there  was  no  allegation  as  to  an  enfeebled 
condition  of  the  testatrix's  mind,  vhile  in  the  case  at  bar  it  is 
alleged  that  James  W.  McGovern  was  in  his  dotage,  suffering  from  uremia 
and  other  diseases,  and  his  mind  and  memory  were  so  impaired  as  to 
render  him  wholly  incapable  of  making  any  Just  and  proper  dis- 
tribution of  his  estate;  that  Joseph  W.  McGovern,  the  executor,  Is 
the  husband  of  Margaret  Marie  McG-overn,  the  principal  beneficiary; 
that  the  will  was  drawn  and  its  execution  attended  to  by  the  father 
of  the  other  legatee;  that  Margaret  Marie  McG-overn  managed  the 
property  of  the  decedent  and  that  a  fiduciary  relation  existed  be- 
tween them. 

The  difference  between  the  Heavner  case  and  the  case  at 
bar  is  also  obvious.   In  the  opinion  in  that  case  it  is  said  that 
no  act  or  word  of  Frank  Heavner  was  alleged  tending  to  show  that  he 
took  any  part  in  procuring  the  execution  of  the  will,  or  that  his 
dominant  personality  had  anything  to  do  with  it.  The  opposite  is 
true  here.   In  Sulzberger  v.  Sulzberger,  372  111.  240,  245,  the  court 
said  In  the  opinion:   "The  rule  staged  in  England  v.  Pawbush,  204  111. 
384,  392,  and  since  quoted  and  followed  In  numerous  cases,  is; 
"ivhere  a  will  is  written,  or  procured  to  be  written,  by  a  person 
largely  benefited  by  it,  such  circumstances  excites  stricter 
scrutiny  and  requires  stricter  proof  of  volition  and  capacity.  The 
proof,  required  in  such  cases,  mus t  be  such  as  to  fully  satlsy  the 
court  or  jury  that  the  testator  was  not  imposed  upon,  but  knew  what 
he  vat  doing,  and  what  disposition  he  was  making  of  his  property 
when  he  made  his  will.   The  active  agency  of  the  beneficiary 
of  a  will  in  procuring  it  to  be  drawn,  especially  in  the  absence  of 
those  who  have  at  least  equal  claims  upon  the  justice  of  the  testator, 
and  where  the  testator  is  enfeebled  by  old  are  and  disease,  is  a 
circumstance  which  indicates  the  probable  exercise  of  undue  in- 
fluence. '.Jhere  the  mind  is  wearied  and  debilitated  by  long-con- 
tinued and  serious  and  painful  sickness,  it  is  susceptible  to 
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undue   Influence  and  is    liable   to  be  imposed  upon  by  fraud  and 
misrepresentation,    'the  feebler  the   mind  of  the  testator,   no 
matter  from  what   cause,    -  whether  from  sickness   or  otherwise,   - 
the  less   evidence  will  be  required  to  invalidate  the  will  of  such 
i 

In  McKaig  v.   Appleton,    289  111.    301,    it  was   alleged  that 
because  of  the   physical  and  mental   condition  of  the   testator,    one 
of  the  legatees,    charged  with  undue   influence,    had  been  his   nurse 
for  more   than  two  years  before   the  will  was  executed;    that    she  xvas 
of  a  dominating  character  and  the  testator  was   a  person  of  weak  and 
feeble  will,   yielding  to  importunity;   that  the   nurse  had  intimate 
knowledge  of  the  testator's  business,   property   and  affairs  and  acted 
as  his    agent   in  collecting  moneys  due  him;   that   she    and   others  acting 
in  concert  with  her  procured  the   execution  of   the  will  by  importunity, 
and  that   she   threatened  to   desert  and  leave   the  testator  if  he   re- 
fused to  execute  the   will.      These  allegations  were  held  sufficient 
to   charge  undue  influence.     The  court  said  In  the    opinion:      "That, 
in  substance  and  effect,   is   a  charge  that    the   execution  of  the  will 
was  procured  by  the    undue  influence  of  one  of    the  principal  bene- 
ficiaries," and  indicated  that   the  pleading  of  other  and   evidentiary 
facts  was   not  necessary. 

.Section  42,    sub-section  2  of  the  Civil  Practice  Act,    (111. 
Rev.    Stat.   1945,    chap.    110,   par.   166),   provides  that   no  pleading  shall 
be  deemed  bad  in  substance  which  shall  contain  such  information  as 
shall  reasonably  inform  the   opposite  party  of  the  nature   of  the  claim 
or  defense  which  he  is   called  upon  to  meet.      The  presumption  against 
the  pleader  does  not  require  that  the  words   of  the   pleading   should 
be  wrested  to   disregard  the    obvious  meaning  of   the   language  used. 
(Toledo,    Peoria  &  Western  Railroad  Co.   v.    Brown,   375  111.   438,    450: 
Peabody  v.   Forest  Preserve  District,    320  111.   454).      Section  4  of 
the  Civil  Practice  Act  provides  that   it    shall  be  liberally  construed, 
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to  the  end  that  controversies  may  be  speedily  and  finally 
determined  aocording  to  the  substantive  rights  of  the  parties. 

The  motions  to  strike  were  directed  to  the  entire 
complaint  and  while  the  allegations  of  the  eighth  paragraph 
thereof  are  almost  entirely  conclusions  of  the  pleader,  we 
believe  the  remaining  allegations  are  sufficient  to  require 
the  defendants  to  answer  the  charges  therein  made.   The 
judgment  order  of  the  circuit  court  is  therefore  reversed 
and  this  cause  is  remanded  with  directions  to  overrule  the 
motions  to  dismiss. 

Reversed  and  remanded  with  directions  . 
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Sen.  No f  IQQSg, 


IN  THE 
APPELLATE  COURT 
of  the 
3TATE  OF  ILLIN0I3 


SECOND  DISTRICT 


Agenda  No.   lJL 


OCTOBER  TERM,    A.D.   1945. 


Board  of   Education  in  and  For 
The  School  District  Of  The  City 
of  Rookford,    Illinois,   Other- 
wise Known  As  School  District 
No.   205  Of  Winnebago  County, 
Illinois, 

Plaintiff-Appellee 


v. 


Board  Of  Education  Of  Non-High 
School  District  No.   206  Of 
Winnebago  County,   Illinois 


Def  end  an t-Appel lant 


32SI.A.  317 


Appeal  from  the 
Circuit   Court  of 
Winnebago  County, 


Dove,   J.  delivered  the   opinion  of  the  court. 

Plaintiff  brought  suit   to  recover  a  balance  of  $4329.07 
claimed  to  be  due  it  for  tuition  of  pupils  who  attended  its 
sohool     from  defendant  non-high  school  district  for  the  school 
year  ending  June  30,  1941.     The  trial  court  sustained  a  motion 
to  strike  the  complaint  as  amended  and  the  plaintiff  having 
elected  to  stand  upon  its  complaint  as  amended,   an  appropriate 
Judgment  was  entered  dismissing  the  suit.     From  that  Judgment 
an  appeal  was  prosecuted     to   this  court  resulting  in  the  Judgment 
of  the  trial  court  being  reversed  and  the  cause  remanded  with 
directions  to   overrule  defendant's  motion  to  strike  and  to 
proceed  in  accordance  with  the  views  announoed  in  the  opinion 
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of  this  court.  (Board  of  Education  v.  Board  of  Education,  321 
111.  App.  131.) 

Upon  the  cause  being  redocketed  in  the  Circuit  Court  of 
Winnebago  County  pursuant  to  the  mandate  of  this  court,  that 
court  overruled  the  motion  of  defendant  to  strike  and  an  answer 
was  filed.  Thereafter  a  further  amendment  to  the  complaint  as 
amended  was  filed  which  set  forth  par.  104  of  chap.  122  as 
amended  by  an  act  approved  July  23,  1943  111.  Rev.  St.  1943. 
A  reply  was  filed  and  a  trial  had  resulting  in  a  judgment  in  favo* 
of  the  plaintiff  and  against  the  defendant  for  $4,329.07  and  the 
defendant  appeals. 

In  our  former  opinion  we  stated  that  the  sum  sued  for  rep- 
resented depreciation  charged  on  school  buildings  and  equipment 
allocable  to  that  part  of  the  cost  thereof  paid  by  the  Federal 
Government  under  a  P.W.A.  grant  and  we  held  that  such  was  a  cost 
item  and  properly  Included  in  computing  tuition.  Our  decision  upon 
this  appeal  must  necessarily  be  the  same  as  it  was  on  the  former 
appeal.  The  rule  of  law  is,  that  when  litigation  is  prosecuted 
to  an  appellate  tribunal  amd  questions  of  law  are  decided,  all 
such  questions  relating  to  the  same  subject  matter  which  were 
open  to  consideration  and  could  have  been  presented  are  res 
adjudlcata,  whether  they  were  presented  or  not.  This  is  true 
whether  the  Judgment  was  reversed  and  the  cause  remanded  or  the 
Judgment  affirmed.  City  of  Chicago  v.  Collin,  316  111.  104. 

The  circuit  court  could  not  err  in  adopting  the  opinion  of 
this  court  on  the  former  appeal  as  a  guide  to  a  correct  con- 
clusion in  the  further  proceedings  in  the  oase  and  no  attention 
will  be  given  to  arguments  that  the  court  erred  in  so  doing. 
Manternaoh  v.  3tudt,  240  111.  464. 

Counsel  for  appellant,  however,  states  in  his  brief  that 
the  instant  judgment  was  rendered  by  the  trial  court  pursuant 
to  the  opinion  of  this  court  on  the  previous  appeal.  The  law 
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announoed  by  this  oourt  upon  the  former  appeal  is  the  law 
of  this  case  and  binding  upon  this  court  as  well  as  the  trial 
oourt  until  reversed  by  the  Supreme  Court.  There  is  no  error 
in  this  reoord  and  the  Judgment  is  affirmed. 

Judgment  affirmed. 
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) 
HIGHWAY  MUTUAL  CASUALTY  COMPANY,  a  ) 
Corporation,  ) 

Appellee,       ) 
) 
V.  )  APPEAL  FROM 

)    SUPERIOR  COURT, 
LIBERTY  DISPLAY  FIREWORKS  COMPANY  and  )     COOK  COUNTY, 
LIABERTY  CHEMICAL  LABORATORIES,  INC,,  ) 
«  Corporation^  ) 

Appellants*      ) 
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MR,  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 

On  trial  by  the  court  there  was  a  finding  for  plaintiff 
on  his  complaint  and  against  defendant  on  his  cross-complaint, 
with  judgment  for  plaintiff  In  the  sum  of  fl236»46»  Defendants 
appeal. 

Plaintiff  is  an  Illinois  corporation  lioensed  to  write 
insurance  contracts,  Defendants  are  engaged  in  business  extra 
hazardous,  December  31,  1938,  plaintiff  delivered  to  defendants 
an  insurance  policy  by  which  it  promised  to  indemnify  them 
from  loss  under  the  Illinois  Workmen's  Compensation  Act.,  A 
copy  of  the  policy  is  attached  to  the  complaint.  It  provides 
for  a  premium  of  $8.75  for  each  $100,00  of  defendants'  payroll. 
A  rider  endorsed  on  the  policy  Is  as  follows; 

"It  is  hereby  understood  and  agreed  that  adjust- 
ment of  premium  under  the  Policy  to  which  this 
endorsement  is  attached  will  be  made  at  the 
termination  of  the  Policy  on  the  basis  of  a  5©# 
loss  ratio  to  the  Company,  (loss  ratio  to  be 
figured  on  paid  and  outstanding  claims)  but  in  no 
event  is  the  premium  so  developed  to  be  higher  or 
lower  than  the  payroll  audit  developed  at  the 
following  rates: 

"Low  Rate:   $8,75 

"High  Rate:   $20.00 

"This  endorsement  applies  to  Code  No,  4761  under 
the  ClassificatioiKOf  Operations  of  this  Policy." 
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Plaintiff  on  October  4,  1939,  gave  defendants  notloe 
of  the  cancellation  of  the  contract  of  Insurance,  effective 
October  14,  1939,  After  the  cancellation  plaintiff  made  an 
audit  of  defendants'  books  and  an  audit  computation  disclosing 
$1236.46  due  to  plaintiff.  The  "Audit  Adjustment"  is  attached 
to  the  complaint  as  Exhibit  D,  The  audit  bears  the  inscription: 
"Agent:   Imperial  Insurance  Agency*  Broker:  Engelhard t-Krogman 
&  Company", 

The  alleged  defense  interposed  by  defendants  is  based 
on  the  theory  that  the  high  rate  of  $20,00  was  not  retroactive; 
that  in  the  event  the  loss  ratio  became  sufficiently  high  to 
©all  the  high  rate  into  use  instead  of  the  low  rate,  the  com- 
putation of  the  amount  due  would  not  be  made  from  the  beginning 
of  the  contract  but  from  the  date  of  the  last  accident,  which 
caused  the  higher  rate  to  be  brought  into  use.  Defendants 
contended  the  written  contract  is  ambiguous.  They  further  say 
that  plaintiff  is  bound  by  a  construction  of  the  contract  con- 
tained in  a  letter  dated  January  19,  1939,  addressed  to  Engelhardt- 
Krogaan  &  Company,  175  West  Jackson  Blvd.,  Chicago,  Illinois, 
Attention:  0,  W*  Engelhardt,  The  letter  says: 

"Dear  Sir: 

Re:  Liberty  Fireworks 

High  /ay  Mutual  Policy  #A«3082 

As  ner   your  request,  we  wish  to  confirm  with  this 
letter  the  fact  that  the  rates  on  the  above 
oaptioned  compensation  policy  are  not  retroactive 
in  the  event  that  the  loss  ration  becomes  sufficiently 
high  to  call  the  higher  rate  of  $20,00  into  use  instead 
of  the  ordinary  rate  of  |8,75,  except  that  they  are 
retroactive  to  the  date  of  the  last  accident  arhivh 
would  cause  the  higher  rate  to  be  called  into  use. 
In  other  words,  if  this  company  were  to  go  along 
for  four  or  five  months  with  a  loss  ration  under 
50^  and  suddenly  have  an  accident  which  would 
bring  it  over  50$,  the  higher  rate  of  $20.00  would 
then  be  applied  from  the  date  of  the  accident  which 
so  increases  the  loss  ratio, that  the  higher  rate 
had  to  be  oharged. 

We  trust  that  this  is  the  information  desired. 
Thanking  you  for  your  past  courtesies,  we  are 
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Very  truly  yours , 

Imperial  Insurance  Agency,  Inc. 

By:  H.  W,  Dorf," 

The  Imperial  Insurance  Agency  was,  as  a  matter  of  fact, 
Ralph  Brusslan,  He  testified  and  described  himself  as  a  broker 
and  soliciting  agent.  He  had  been  doing  business  with  plaintiff 
for  some  years.  Mr,  Korman,  vice-president  of  plaintiff, 
testified,   "They  secured  orders  for  policies  that  we  saw  fit 
to  write  orvreject.  They  did  no/thing  else  for  us.  They  collected 
moneys  for  premiums  but  did  nothing  else  for  us  until  such  time 
that  he  would  submit  a  prospective  Insured  when  we  would  either 
write  the  policy  or  reject  at.  *  *  *  He  was  known  more  or 
less  as  a  roving  broker," 

The  evidence  discloses  Brusslan  was  paid  a  commission 
of  17  l/2$  on  this  policy.  He  directed  the  plaintiff  to  send  a 
part  of  his  commission  to  Enscelhardt-Krogman  St   Com  any.  It 
appears  the  commission  was  split  between  them*  Brusslan  testi- 
fied,  "I  was  a  soliciting  agent  for  the  High  ay  Mutual  and 
several  fire  Insurance  companies,  *  *  *  I  always  dealt  with  Mr. 
Stone*"  Stone  was  the  president  of  the  plaintiff  company,  and 
Brusslan  negotiated  the  insurance  contract  with  him,  At  the 
time  this  letter  was  written  Brusslan  had  an  office,  and  a  man 
named  Dorf  was  In  it,  Brusslan  says  of  him,   "He  was  never 
employed  by  me,  but  he  was  in  my  offloes  when  I  moved  from  166 
W.  Jackson  Blvd.  He  was  in  the  office  at  330  3.  Wells  Street 
but  that  was  not  my  office.  My  name  was  on  the  door  but  I 
did  not  run  the  office.  He  did  work  for  me  but  I  did  not  pay 
him  for  such  work,  He  is  an  insurance  broker  on  his  own  and 
he  has  his  own  business.  He  also  assisted  me  in  some  of  my 
business.  My  office  is  supposed  to  keep  records  of  correspon- 
dence which  goes  out  by  the  retention  of  copies,  I  have  no 
records  of  the  Imperial  Insurance  Agency,  They  havn  been 
thrown  away," 
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4. 

Plaintiff  has  filed  an  additional  abstract.  It  d.<.  solo  see 
Paragraph  12  of  the  insurance  contract,  which  provides: 

"No  condition  or  provision  of  this  Policy  shall  be 
waived  or  altered  except  by  endorsement  attached 
hereto  signed  by  the  President  or  a  Vice-President, 
Secretary,  or  Assistant  Secretary  of  the  Company; 
nor  shall  notice  to  any  agent,  nor  shall  knowledge 
possessed  by  any  agent  or  by  any  other  person,  be 
held  ' o  effect  a  waiver  or  change  in  any  part  of 
this  contract.  Changes  in  the  written  portion  of 
the  Declarations  forming  part  hereof  (except  Items 
2,  3  and  4)  aay  be  made  by  the  agent  countersigning 
this  Policy,  such  changes  to  bind  the  Company  w.en 
initialed  by  such  agent*  The  personal  pronoun 
herein  used  to  refer  to  this  Employer  or  to  an 
injured  employee  or  dependents,  shall  apply  regard- 
less of  number  Dor  gender*" 

The  reply  brief  of  defendants  admits  that  "the  burden 
of  establishing  either  the  actual  ar  apparent  authority  of 
Imperial  Insurance  Agency  (Brusslan)  rests  with  the  defendants 
in  this  ease  since  such  authority  is  asserted  by  us". 

We  hold  th  re  is  no  competent  evidence  tending  to  show 
this  letter  of  January  19  was  authorized,  and  that  the  court 
erred  in  admitting  it  in  evidence.  Apparently  the  trial  judge 
so  thought  after  reflection,  for  he  disregarded  it  in  his 
findings  and  Judgment,  We  hold  the  court  properly  disregarded 
this  letter  as  the  findings  and  Judgment  show  he  did. 

There  is  another  reason  why  Judgment  must  be  affirmed, 
tfe  hold  the  contract  is  not  in  any  material  respect  ambiguous* 
The  rider  expressly  says  that  the  "adjustment  of  premium" 
will  be  made  "at  the  termination  of  the  Policy"  on  a  basis 
of  50$  loss  ratio  to  the  company^  "to  be  figured  on  paid  and 
outstanding  claims",  but  in  no  event  is  the  premium  so  developed 
to  be  higher  or  lower  that  the  payroll  audit  developed  at 
the  following  rates:  Low  rate,  §8,75;  High  rate,  $20*00.  It 
is  difficult  to  see  how  any  rate  could  have  been  made  more 
certain-  The  rate  is  as  certain  aavarithmetic  can  make  it. 
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5. 

Plaintiff  was  not  oound  by  the  letter  written  without  authority 

by  one  broker  to  another,  and  the  Judgment  will  be  affirmed* 

AFFIRMED, 
O'Connor  and  Niemeyer*  JJ»»  concur* 
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43617-43631 

HERMAN  M.  SIEHfflRSTE; 


S\ 


Appellant, 


v. 


BERKSHIRE  LIFE  INSURANCE 
COMPANY,  a  corporation, 

Appellee, 


BERKSHIRE  LIFE  INSURANCE 
COMPANY,  a  corporation. 

Appellee, 


JACKSON  REALTY  AND  MANAGEMENT 
CORP.,  a  corporation,  and 
HERMAN  M.  SILVERSTSIN. 

Appellants, 


)  No,  43631  is  an  appeal 
from  Circuit  Court  of 
Cook  County. 
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}- 


) 

)  Nos.  43617  to  43630 

) 

)  Interlocutory  appeals 

)  from  Superior  Court  of 

)  Cook  County. 


MR.  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 

Fourteen  of  these  appeals  are  from  the  Superior,  one 
from  the  Circuit  Court.  In  each  Superior  Court  case  a  re- 
ceiver was  appointed  on  motion  of  the  plaintiff  insurance 
company  in  a  suit  brought  by  it  to  foreclose  a  mortgage  on 
real  estate  described  in  the  complaint.  The  circuit  Court 
appeal  Is  from  orders  dismissing  the  complaint  filed  by 
Silverstein  against  the  insurance  company  to  obtain  temporary 
and  permanent  injunctions  restraining  the  suits  to  foreclose 
these  fourteen  mortgages, 

A  temporary  injunction  issued,  was  set  aside  by  stipula- 
tion, the  matter  heard  on  renewal  of  plaintiff's  motion  for  an 
injunction  and  defendant's  motion  to  dismiss  the  suit  for  want 
of  equity  on  the  face  of  the  complaint  and  for  lack  of  juris- 
diction. 

The  indebtedness  In  the  fourteen  foreclosure  suits  is 
over  $1,073,000.  The  notes  by  their  terms  fell  due  December 
31,  1941,  but  by  written  agreement  were  extended  to  December 
31,  1944. 

The  suits  in  both  courts  were  filed  on  the  same  day, 
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June  25,  19453  the  complaints  in  the  Superior  Court  at  3:15 
P.  M.,  the  suit  in  the  Circuit  Court  at  4:30  p.  M,  In  other 
words,  the  foreclosure  suits  were  filed  one  hour  and  fifteen 
minutes  earlier  than  the  injunction  suit.  The  Circuit  Court 
suit  was  dismissed  on  motion  of  the  insurance  company- 
September  18,  1945#  Applications  of  the  insurance  company 
for  receivers  were  allowed  in  each  Superior  Court  case  the 
following  day,  September  19.  The  insurance  company  was  sole 
plaintiff  in  each  and  all  the  foreclosure  suits.  Silverstein 
and  Jackson  Realty  and  Management  Corporation  were  defendants. 
In  the  Circuit  Court  Silverstein  was  plaintiff  and  the  insur- 
ance company,  alone,  defendant. 

The  briefs  argue  much  about  which  court  first  obtained 
jurisdiction.  111.  Rev.  Stat.,  chap.  110,  sec.  5,  seems  to 
be  clear  to  the  effect  that  the  filing  of  a  complaint  is  the 
beginning  of  a  suit  and  therefore  gives  the  court  jurisdic- 
tion. Silverstein  does  not  deny  the  filing  would  give  the 
court  jurisdiction  of  the  subject  matter  but  on  the  authority 
Of  IMonJfetuiiOifA^  6  Fed, 

443,  argues  it  was  necessary  to  acquire  exclusive  jurisdiction 
that  the  court  should  also  obtain  jurisdiction  of  the  person 
of  the  defendants.  This  is  not  the  general  rule.  Certainly 
it  is  not  the  rule  in  Illinois.  See  Section  5  of  the  Illinois 
Civil  Practice  Act  and  S^hr^ed^jta-^erchgAts  &  Mechanics  Ins, 
Co.,  104  111.  71,  75.  Vincent  v,_ ..I&Elvain*  304  ill,  160,  163. 
People  vf  Brew^eJLal^,  323  111.  472,  is  cited  to  the  contrary 
but  is  not  applicable  because  the  proceeding  there  was  special 
and  statutory  under  the  Local  Improvement  Act,  as  amended  in 
1915, 

Plaintiff  is  a  foreign  corporation  under  the  laws  of 
Massachusetts  licensed  in  Illinois.  Cost  bonds  were  not  filed 
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on  beginning  the  suits  in  the  Superior  Court  until  after  the 
defendants  raised  that  question,  when  such  bonds  were  filed. 
It  Is  now  argued  the  Superior  Court  was  without  jurisdiction 
until  after  the  filing  of  the  bonds.  This  court  and  the 
Supreme  Court  have  held  to  the  contrary.  Plaff  v.  Pacific 
Bxpre3s  Company,  2^1  111.  243;  Cremer  v.  Illinois  Commercial 
Man's  /-sa'n,  1?6  111.  App,  1,  12. 

There  was  a  close  race  here,  but  plaintlf.:  won.  The 
Superior  Court  having  first  obtained  jurisdiction  vail  retain 
it  to  the  end  of  the  litigation.  Ho  Ian  v,  Barnes  s   268  II?., 
515 0   52O5  St.  Louis  Bridge  Co.  v.  Eisele.  263  111.  pO.  We 
hold  the  Superior  Court  first  obtained  jurisdiction,  and  that 
the  complaint  in  the  Circuit  Court  v;as  rightly  dismissed, 

As  to  the  merits  of  this  controversy,  the  issues  between 
these  parties  were  the  same  in  the  suits  in  both  courts. 

The  titles  to  twenty-one  tracts  of  land  in  Chicago  were 
held  in  the  names  of  nominees  of  the  insurance  company,  who 
lived  at  Pittsfield,  Ivlassachusetts,  Contracts  to  sell  and  buy 
were  made  between  the  holders  of  the  titles  and  the  Jackson 
Realty  and  Management  Corporation.  The  corporation  was,  in 
fact,  owned  and  controlled  by  Silverstein.  Contracts  for  the 
purchase  notes  and  trust  deeds,  all  in  v/riting  and  shewing 
every  material  part  of  the  transaction,  were  executed  and  de- 
livered August  31,  1940.  These  documents  disclose  a  corrjjlete 
integrated  transaction,  and  copies  thereof  are  attached  to  the 
complaint  filed  in  the  Circuit  Court.  The  basis  of  the  suit 
for  injunction,  as  well  as  the  defense  in  each  of  the  fourteen 
suits  to  foreclose,  is  that  prior  to  and  on  the  day  these 
written  documents  were  executed,  the  insurance  company  entered 
into  an  oral  agreement  with  defendant  Silverstein  that  if  he 
would  buy  seven  parcels  of  land  in  addition  to  the  other  four- 
teen, the  insurance  company  v^uld  at  maturity  extend  the  time 
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for  payment  of  the  notes  given  for  the  fourteen  parcels  until 
1956,  the  date  on  which  the  mortgages  and  notes  given  for  the 
seven  additional  tracts  would  mature.  The  insurance  company 
by  motion  to  dismiss  raised  the  question  in  one  suit  in  the 
Circuit  Court,  and  also  in  the  Superior  Court,  urged  this  de- 
fense to  the  suits  jtoc  there  could  not  be  interposed  success- 
fully for  the  reason  that  it  was  an  attempt  to  vary  by  oral;  . 
contemporaneous  evidence  the  terms  of  a  written  contract*  The 
complaint  in  the  Circuit  Court  averred  that  the  first  exten- 
sion agreement,  extending  the  time  for  payment  of  the  notes^ 
was  executed  pursuant  to  this  prior  and  contemporaneous  oral 
agreement. 

Defendants  make  the  point  that  because  no  replications 
were  filed  by  plaintiff  in  the  Superior  Court  suits  to  this 
defense,  the  affirmative  defense  must  stand  admitted  on  the 
record.   e  hold  to  the  contrary  under  the  circus  trices  here 
appearing.  On  the  hearing  in  the  Superior  Court,  plaintiff 
offered  to  file  replications.  The  court  indicated  he  did  not 
think  it  necessary.  Defendant  did  not  object.  This  amounted 
to  a  waiver.  St.  Louis  A.  &  T.  H.  R.  R,  vf  Brown, ,  34  Til.  ..pp. 
552>  555]  Allen  v..  Michelj,  38  111.  App.  313,  $LSj  3  Corpus  Juris 
330 ;     I&lteiJ&binet  JftaJk.  iiJissell,  2?0  111.  41o,  421 ;   Zaala 
Indemnity  Co.  v.  Hooker,  309  111.  App,  406j  I^ord  Motor  Co,  v» 

fe&JkJ  it  fi&M  294  ill.  App.  585. 

The  rule  that  prior  or  contemporaneous  oral  agreements 
may  not  be  interposed  to  vary  the  terms  of  a  written  contract 
is  held  by  some  authors  to  be  not  a  rule  of  evidence  but  of 
substantive  law.  'igmorc,  'vidence,  3rd  Ed.,  Vol.  9,  sec.  2403; 
1  Restatement  of  the  Law  of  Contracts,  chap.  J,   sec.  237.  A 
leading  case  on  this  subject  1b  Mitchell  v.  Lath.  247  N.  Y.  377, 
160  N.  E.  646.  The  law  announced  by  our  Supreme  Court  is  like- 
wise. Telluride  Power  Co.  v.  Crane  Co..  208  111.  213,  226,  The 
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Appellate  ^ouithas  followed  in  Chicago  Title  &  Trust  Co.  v. 

Cohen,  234  111.  &pp.  131. 

On  this  question  other  important  circumstances  appear 
in  these  cases.  Silver stein,  the  purchaser,  is  a  lawyer  of 
experience,  i.   perusal  of  the  writings  shows  he  was  careful 
to  have  the  writings  include  other  provisions  favorable  to 
him0  V'e  naturally  ask,  why  was  this  one  left  out?  Even  a 
layman  is  presumed  to  know  the  law.  Not  to  unduly  extend 
the  opinion,  we  cite  without  comment  other  cases,  Schulz 
v.  Planfcir^toq  M^  141  111,  116,  122}  S,chroer_Vt  eg  sell* 
89  111.  113. 

We  also  hold  the  alleged  parol  agreement  was  without 
consideration.  Silverstein  did  not  promise  in  the  oral  con- 
tract to  do  anything  he  was  not  already  bound  to  do  by  the 
written  contracts.  Grossman  y,  lohlleben.  90  111*  541$ 
Strange  v.  Carrinaton  Co..  116  111.  App.  410,  413.  gjejth,  v, 
Kadv/ay,  221  Mass.  %o,   109  K.  S.  446,  with  other  cases  are 
cited  in  the  reply  brief  for  the  first  time  but  are  distin- 
guishable on  this  and  other  grounds.  A  proposed  written 
agreement  submitted  by  Silverstein  to  extend  the  time  of  pay- 
ment of  these  fourteen  notes  provided  also  for  the  reduction 
of  the  principal  indebtedness  to  $893>000  the  second  year 
and  to  S793,000  the  third  year  of  the  extension.  V/e  shall 
not  stop  to  discuss  the  question  raised  by  the  plaintiff  that 
the  alleged  oral  contract,  covering  a  term  of  fifteen  years, 
is  void  under  the  Statute  of  Frauds.  27  Corpus  Juris  185} 
Hide  6c  Leather  Bank  v.  Alexander,.  184  111.  416;  Brown  on 
Statute  of  Frauds,  Sec.  284;  Deutsch  v.  Textile  ..aist  Co.. 
209  N.  Y.  S.  388;  Green  v.  Pennsylvania  Steel  Co.,  75  *L  109, 
23  Atl.  139.  The  argument  that  defendant  is  not  bound  by  this 
parol  rule  because  of  part  performance  of  the  contract  is  not 
valid  nor  applicable  to  the  facts,  since  the  evidence  shows 
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that  whatever  the  purchaser  may  have  done  by  way  of  improve- 
ments was  exclusively  referable  to  the  written  contracts  and 
had  no  relation  whatever  to  any  alleged  parol  agreement. 
All  this  i3  worthy  of  notice  when  we  consider  the 
propriety  of  the  orders  appointing  receivers.  ;e   hold, 
after  considering  the  evidence,  the  Superior  Court  did  not 
err  in  the  exercise  ©f  its  discretion  in  this  respect.  There 
was  no  personal  liability  on  the  notes.  The  sole  security 
was  clearly  scant  and  meager.  The  evidence  to  that  effect 
was  not  contradicted.  The  debt -was  past  due.  The  premises 
were  in  need  of  repairs.  The  mortgagee  in  the  trust  deeds 
had  agreed  to  the  appointment  of  receivers  in  case  foreclosure 
bills  were  filed.  We  are  quite  aware  that  the  last  named  fact 
does  not  justify  the  exercise  of  arbitrary  power,  Ve  have 
read  again  and  have  been  long  familiar  with  Bagdonas  7, 
Liberty  Land  k   Investment  Co.f  309  111.  103$  Frank  v.  Siegelf 
263  "ill,  App.  3l6j  Klass  v.  Yavitchy  302  111.  Agp,  229,  and 
Seyfarth  v.  Leonard^  316  111.  App.  139.  '•©  3°  not  think  the 
opinions  in  these  cases  inconsistent  with  the  views  herein 
expressed,  "..e  hold  the  trial  court  did  not  abuse  its  dis- 
cretion in  these  Superior  Court  cases.  Barley  v.  Illinois 
Trust  S  uavinES  rank.  199  III,  76, 

In  appeal  I\'o.  4361/  appellants  made  a  motion  to  strike 
pages  65  to  662  inclusive  from  the  record  and  to  strike 
comparable  pages  from  the  record  in  Kos.  436I8  to  43630.  The 
motion  was  reserved  to  the  hearing.  It  i3  allowed. 

In  appeal  No.  4363I  the  orders  dismissing  the  suit  of 

plaintiff  in  the  Circuit  Court  are  affirmed.  In  Nos,  43617 
to  43630  the  orders  of  the  Superior  Court  are  also  affirr-ied. 

ORDERS  AFFIP.DD, 
eyor,  J.,  concurs, 
O'Connor,  J,  I  concur  in  the  result  but  not  in  all  that  is 
said  in  the  foregoing  opinion. 
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ISABEL  F.  W00LP, 

IRVING  W.  WOOLF, 


Appellee 
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Appellant, 


APPEAL  FROWi 

3UPERI0R  COURT 
COOK  COUNTY. 


328  I. A.  319 

MR.  JUSTICE  NIEMEYKR  DELIVERED  THE  QPINI.N  OF  THE  COURT. 

Defendant  appeals  from  a  decree  granting  plaintiff 
separate  maintenance,  awarding  her  #150  per  month  for  the 
support  of  herself  and  daughter  and  §2,500  attorney's  fees, 
and  finding  defendant  in  arrears  on  acco  nt  of  temporary 
maintenance  and  support  theretofore  ordered  paid  in  the  sum 
of  $2,533#34,  and  direoting  that  execution  issue  therefor. 

The  original  complaint  charged  defendant  with  adultery. 
On  the  trial  the  court  stated  that  plaintiff  had  failed  to 
prove  the  charge  of  adultery,  and  the  complaint  was  amended  to 
charge  that  the  parties  "separated  on  September  22,  1942, 
/hen  defendant  insisted  in  numerous  conversations  with  plaintiff 
prior  thereto  that  she  'get  the  hell  out, <  and  by  refusing 
to  renew  the  lease  on  their  apartment,  in  fact  forced  her  to 
leave,  and  since  said  date  plaintiff  has  lived  separate  and 
apart  from  defendant,  without  fault  on  her  part."  The  decree 
found  "That  defendant  refused  to  renew  the  lease  on  the  apart- 
ment occupied  by  the  parties,  and  in  fact  did  not  renew  the 
lease,  forcing  the  plaintiff  to  live  elsewhere,  without  any 
fault  on  her  part,"  In  addition  to  her  testimony  relating  to 
defendant's  refusal  to  renew  the  lease  to  the  apartment  she  and 
defendant  and  her  daughter  were  occupying,  or  to  provide 
suitable  living  quarters  elsewhere,  plaintiff  testified  to 
admissions  by  defendant  of  his  infatuation  for  another  woman  and 
his  desire  for  a  separation,  3he  also  Introduced  the  testimony 


( 

•qA 
A     { 

.r 

[ 

O       Jl     T    O  #i  A 

.KM 

ttld  a  srotl:  i£i  tea 

\tatcqami  ®&  Qnlbsill;  bti& 

wati  at  bus  *on»/)©JflijBsi 

.^Jtamlb  btt&  « ■  :  .        , 

»v 

o?  Jd®!/.*"*  A*rf  ^fil 
c£  »«w  ?0:  vera 

.  :5q#«B   a»lfr«XAq   r>  xarfo 

0?  ■v«««I    9  WC    O* 

sfrmcaqaa  to  &  Aiaa  *oisi»  beta   tsvj?ef 

-tfrraqa  adcr  no  ssj&el  e, 

erf* .  wan*-*  *on  J&Jtfc  Jo*!  aZ  baa   t«»l^ag  •  :-ooe  faree 

xnje  t*«ri9ii    i  aaala  s>v  "i   te3«*I 

o*  sr/Jjalei  xaowtS&Q*  .   JlfcfcB  ttJ         .     cttg  «i*rf  co  ^fya* 

Sua  eda  fraei  o4  see©  J  erf.?  v«j  mfeaelsfc 

.      '  »  are*  *s<  terf  An*  *n*j3ne'3:e& 

otf  ii*p  $n/vll  »Xdi 

J&fija  OBfflow  %9  1  aaittl  sXri  to  frusta  -1   afloiaalmfui 

.  al*  arte      .  ijtjw|f»«  s  *jol  eiiee.5  alrf 


2. 

of  other  persons  to  alleged  admissions  by  the  defendant 
supporting  her  claims.  By  stipulation  the  report  of  a  private 
detective  employed  by  plaintiff,  showing  meetings  of  defendant 
and  the  other  woman  involved  and  their  affectionate  conduct  > 
togsrtteeat^  though  not  adultery,  was  received  in  evidence. 
Defendant  oontradicted  the  testimony  of  the  plaintiff,  admitted 
knowing  the  other  woman  and  of  being  with  her  on  various 
occasions*  His  testimony  falls  far  short  of  admissions  establish- 
ing adultery.  It  does  show  conduct  not  to  be  expected  from 
a  loving  husband  and  father  of  two  children.  The  testimony  tending 
to  show  defendants  infatuation  with  the  other  woman  was  competent 
as  a  circumstance  to  be  considered  by  the  court  in  weighing 
the  testimony  of  plaintiff  and  defendant  as  to  the  reasons  for 
and  the  facts  leading  to  their  separation.  The  trial  Judge, 
who  heard  the  testimony  and  saw  the  witnesses,  was  In  a  far 
better  position  than  this  court  is  to  Judge  of  the  credibility 
of  the  testimony  presented,  and  we  are  not  permixted  on  the 
record  to  disturb  his  finding. 

Defendant  is  engaged  in  the  advertising  business.  Plain- 
tiff claims  and  defendant  denies  that  prior  to  their  separation 
he  told  her  he  was  making  around  §16,000  a  year.  The  competent 
evidence  in  the  record  shows  that  not  later  than  their  separation 
his  income  had  dropped  to  between  five  and  six  thousand  dollars 
a  year  on  account  of  war  conditions.  The  test lawny  shows  that 
plaintiff's  attorney  put  in  in  the  preparation  of  the  complaint, 
order  for  injunction,  drafting  of  notices,  conferences  with 
counsel,  and  deposition,  40-1/2  hours;  and  in  court  appearance 
and  before  a  special  commissioner,  54-1/2  hours;  and  that  he 
had  received  from  the  defendant  on  account  of  services  $200. 
There  is  testimony  by  a  lawyer,  whose  qualifioationsis  admitted, 
that  an  attorney  of  the  experience  of  plaintiff's  counsel  should 
get  030  to  |40  an  hour  for  court  work  and  £25  to  $30  an  hour 
for  office  work,  without  consideration  of  the  Identity  of  the 
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parties,  their  ability  to  pay,  the  results  accomplished,  or 
the  nature  of  the  litigation.  The  court  awarded  plaintiff 
$2,500  on  account  of  services  rendered  bj  her  attorney. 
Defendant  contends  that  this  is  grossly  excessive.  In  the 
present  case  neither  the  questions  of  fact  nor  the  questions 
of  law  were  involved  or  Intricate.  In  Metheny  v.  Bonn, 
164  111*  495,  499,  the  court  said:   M'In  fixing  the  amount 
of  a  reaso  able  fee,  the  examination  should  be  directed  to  what 
is  customary  for  such  legal  services  where  contracts  have  been 
made  with  persons  competent  to  contract,  and  not  what  is  reason- 
able, Just  and  proper  for  the  soli  itor  in  the  particular  case. 
The  inquiry  should  be,  not  what  an  attorney  thinks  is  reasonable, 
but  what  is  the  usual  charge.1"  In  Johnson  v.  Johnson,  125 
111.  510,  521,  a  separate  maintenance  proceeding,  it  was  held 
that  allowance  of  solicitor's  fees  should  be  made  not  only  in 
view  of  the  services  rendered  or  to  be  rendered,  but  also*  the 
ability  of  the  party  against  whom  the  order-  is  made  to  pay 
the  same.  The  allowance  here  made  is  approximately  one-half 
the  yearly  income  of  the  defendant,  who  has  already  paid  3200 
on  account  of  attorney's  fees  for  plaintiff.  The  amount  allowed 
appears  to  be  greatly  excessive.  This  court  on  a  peal  is  permitted 
to  consider  its  own  experience  in  determining  what  is  a  reasonable 
attorney '8  fee  to  be  alio  ed.  Hutchinson  v.  Hutchinson,  105 
111.  App.  349,  351;  Ohuroh  v.  Church.  324  111.  App.  557,  563. 

Complaint  Is  also  made  that  the  court  should  have  reduced 
the  temporary  allowance  for  maintenance  and  support  $50  a  month 
because  of  the  absence  of  the  son  of  plaintiff  and  defendant 
in  the  armed  forces.  There  is  no  evidence  in  the  record  showing 
when  the  son  went  into  military  service,  and  the  question  of 
th-~  reduction,  if  any,  of  this  allowance  was  a  matter  in  the 
discretion  of  the  trial  court,  and  »e  cannot  say  that  it  has 
been  abused* 
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The  decree  of  the  trial  court  is  affirmed  in  all  resoectg 
except  as  to  the  allowance  of  attorney's  fees*  The  cause 
is  remanded  with  directions  to  fix  this  allowance  at  $1,000, 
All  costs  of  the  appeal  are  taxed  against  the  defendant. 

AFFIRMED  EXCEPT  AS  TO  ALLOWANCE 
OF  ATTORNEY '8  FEES,  AS  TO  WHICH 
GAUSE  IS  REMANDED  WITH  DIRECTIONS 
TO  FIX  AT  #1,000;  ALL  COSTS  OF 
A  PEAL  TAXED  AGAINST  DEFENDANT. 

Matchett,  P*  J»,  and  O'Connor,  J.,  concur. 
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JANET  ROLAND, 


▼• 


Appellee, 


CITY  OF  CHICAGO,  a  Municipal 
Corporation, 

Appellant. 


APPEAL  FROM 

CIRCUIT  COURT 
COOK  COUNTY. 


I    328 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


Defendant  appeals  from  a  Judgment  for  #2,500  entered 
against  it  in  an  action  for  personal  injuries  sustained  by 
plaintiff  as  a  result  of  a  fall  due  to  a  hole  or  depression 
in  an  alley  extending  south  from  67th  to  68th  street  between 
Carpenter  and  Morgan  streets  in  Chicago.  The  sole  question 
presented  is  whether  the  trial  court  shotild  have  directed  a 
verdict  for  defendant. 

The  accident  occurred  on  Sunday  evening,  May  9,  1937, 
about  7  or  7:30  o'clock.  Plaintiff  was  then  living  on  Carpenter 
street  near  68th  street.  Her  son  lived  in  the  same  block, 
on  Morgan  street  near  67th  street.  Plaintiff  was  returning  to 
her  home  through  the  alley  after  a  visit  to  her  son;  the  day 
of  the  accident  was  clear  and  it  was  dusk;  she  c  uld  see  In 
front  of  her  50  or  40  feet,  maybe  more;  there  was  n©  obstruction 
of  any  kind  to  her  view;  the  lighting  oondition  was  about  the 
same  as  in  the  oourt  room  at  the  time  of  the  trial,  when  she 
could  see  all  the  way  across  the  room  about  25  feet  and  could 
see  the  pencil  counsel  for  defendant  was  holding  in  hif  hand; 
the  son  had  moved  into  his  Morgan  street  home  the  preceding 
October;  plaintiff  nearly  always  took  the  alley  on  her  visits 
to  him  and  her  return  to  her"  home  because  it  was  a  short  cut, 
and  had  passed  the  particular  spot  where  she  was  injured,  100 
times  or  more»  The  hole  or  depression  causing  plaintiff's  injury 
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was  about  5  feet  long,  3  feet  wide,  and  sloped  to  a  depth 
of  about  6  inches;  it  was  in  the  center  of  the  alley,  which 
was  20  feet  wide,  and  there  were  unobstructed  pa  aageways  a 
approximately  7  feet  wide  on  each  side  of  the  hole.  Plaintiff 
testified  that  she  had  probably  noticed  the  hole  a  number  of 
times  before  the  accident  when  she  visited  her  son;  she  had 
never  stumbled  in  the  hole  before  that  time;  she  did  not  think 
she  ever  walked  over  it  before;  she  must  have  gone  around  it* 
MI  didn't  see  it  when  I  fell  in  it,"  "I  wasn't  noticing  it 
then,"  "I  did  not  notice  it»H   "I  knew  it  was  there," 

In  Illinois  Central  R»  Go.  v,  Oswald,  338  111,  270,  274, 
the  court  said:   "In  the  absence  of  willful  or  wanton  injury 
on  the  part  of  the  defendant  the  plaintiff  cannot  recover  in 
an  action  for  personal  injuries  unless  it  appears  he  was  in  the 
exercise  of  ardinary  care  for  his  safety,  and  in  such  case 
it  is  the  duty  of  the  court  to  direct  a  verdict  for  the  defen- 
dant if  there  is  no  evidence  tending  to  show  affirmatively 
that  the  plaintiff  was  exercising  due  care  or  to  raise 
a  reasonable  inference  of  such  care,  A  party  has  no  right  to 
knowingly  expose  hlnself  to  danger  and  then  recover  damages 
for  an  injury  which  he  might  have  avoided  by  the  use  of  reasonable 
precaution, "  To  the  same  effect  are  Flenta  v.  Chicago  City  Ry,  Co., 
284  Ill»  246,,  251;  Wilson  v.  Illinois  Central  R.  Co..  210  111 
603,  607>,  Plaintiff  cites  cases  such  as  City  of  Mattoon  v, 
Faller.  217  111.  273;  Wallace  v.  City  of  Farmington.  231  111, 
232;  and  Village  of  Clayton  v.  Brooks.  150  111.  97,  holding 
that  the  mere  passing  over  a  sidewalk  known  to  be  defective  is 
not  per  so,  contributory  negligence ,  Plaintiff  also  cites  City  of 
Chicago  v.  Baboo ck,  143  111.  358,  where  it  was  held  that  a 
pedestrian  may  ordinarily  assume  that  a  sidewalk  is  in  a 
reasonably  safe  condition  for  travel  and  Is  not  absolutely  bound 
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to  keep  hie  eye  constantly  fixed  on  the  sidewalk  in  search 
of  possible  holes  or  other  detects  therein*  That  case  can 
have  no  application  here  because  the  plaintiff  admittedly 
knew  of  the  defect  in  the  alley  now  complained  of  and  had 
passed  around  it  at  least  100  times,  Furt  ermore,  she  admits 
that  she  did  not  notice  the  hole  before  stepping  into  it  and 
falling)  although  at  the  time  she  could  see  30  or  40  feet, 
maybe  more,  in  front  of  her.  Having  knowledge  of  the  defect 
in  the  alley,  she  could  not  rely  upon  the  assumption  of  its 
reasonably  safe  condition  for  travel,  The  care  required  of  her 
was  commensurate  with  the  known  conditions  which  confronted 
her  and  would  require  that  she  observe  where  she  was  walking 
as  she  approached  the  hole  in  which  she  fell.  There  being  a 
complete  absence  of  any  evidence  showing  care  on  the  part  of  the 
plaintiff,  the  court  should  have  directed  a  verdict,  Relter  v. 
City  of  Chicago  303  111,  App,  60  (Abst,);  Illinois  Central  R.  Co, 
▼•  Oswald,  338  111,  270jDee  v»  City  of  Peru.  343  111.  36,  42, 
The  Judgment  is  reversed. 

REVERSED* 

Hatchet*,  P»  J,,  and  OrConnor,  J,,  concur. 


ME  9m&-: 

■ 

.:'■•.  - 


■       .  ,  X     .  ,  <      ■     . 


43566 

CHICAGO  CAR  ADVERTISING  COMPANY, 
a  corporation, 

Appellee, 


VAN  GRAY,  also  known  as  VANDORF 
GRAY, 

Appellant, 

BANK  OF  MONTREAL,  a  corporation, 
Garni shee-Appellee  and 
Cross-Appellant, 

COOK  COUNTY  COUNCIL  VETERANS  OF 
FOREIGN  WARS  OF  THE  UNITED  STATES, 
a  corporation, 

Petitioner-Appellee* 


) 


IV 


j 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 
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MR«  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  instituted  garnishment  proceedings  on  its 
Judgment  against  the  defendant.  The  garnishee  hank  answered 
that  it  had  S4,091#99  on  deposit  to  the  credit  of  the  defendant 
in  an  account  designated  as  Van  Gray,  doing  business  as 
Veterans  of  Foreign  Wars  of  U.  S.  Rode©.  Judgment  ~as  entered 
against  the  garnishee  for  the  use  of  plaintiff  for  S738.30, 
which  Judgment  was  satisfied  on  the  day  of  its  entry.  No 
question  is  raised  on  this  appeal  as  to  the  satisfaction  of 
that  Judgment.  No  disposition  of  the  sum  of  S3, 353.69 
remaining  on  deposit  with  the  bank  was  mate  by  order  of  the  court. 

Within  30  lays  from  the  entry  of  the  judgment  against 
the  garnishee,  the  petitioner  Cook  County  Council  of  the 
Veterans  of  Foreign  Wars  of  the  United  States,  a  corporation 
(hereafter  called  the  Council),  intervened,  claiming  to  be  the 
owner  of  the  funds  on  deposit  with  the  bank.  Defendant  appearing 
specially,  moved  to  dismiss  the  petition  of  the  Council  on  the 
ground  that  the  Judgment  in  favor  of  plaintiff  having  been 
satisfied,  the  court  had  lost  Jurisdiction  of  the  subject  matter, 
and  that  petitioner  Mls  an  outside  creditor,  if  any,  and  has  no 
standing  before  this  court  in  connection  with  the  vacating 
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of  the  original  judgment  or  the  judgment  entered  against  the 
garnishee  defendant."  This  motion  was  not  passed  upon,  kfter 
a  hearing  on  whioh  defendant  offered  no  evidence,  Judgment  was 
entered  in  favor  of  petitioner  and  against  the  garnishee  for 
$3»353*69#  From  this  judgment  defendant  appeals.,  and  the 
garnishee  filed  notice  ©f  cross-appeal  from  the  same  Judgment, 
Defendant  has  withdrawn  its  objection  to  the  Jurisdiction  of 
the  trial  court  to  permit  petitioner  to  intervene,  and  the  sole 
question  now  presented  is  whether  petitioner  is  the  owner  of 
the  funds  now  on  deposit  with  the  garnishee  so  as  to  be  entitled 
to  intervene  in  the  garnishment  proceeding. 

Binder  date  of  August  4,  1^44  defendant  and  petitioner 
entered  into  an  agreement  for  tne  presentation  of  a  rodeo  in 
Soldier  Field  at  Chicago,  111.,  on  September  9  and  10,  1H44»  In  this 
agreement  the  defendant  was  referred  to  as  producer,  and  petitioner 
as  the  Council*  This  agreement  provided  that  the  producer  should 
hire,  employ  and  engage  all  acts  and  performers  for  the  show 
and  provide  all  horses,  ponies,  steers,  bulls,  calves,  and 
suoh  other  livestock  as  shall  be  required,  and  shall  prooure 
all  necessary  printing  and  advertising  mat  er  -  all  contracts 
for  the  above  to  be  approved  by  the  Council;  that  the  producer 
shall  pay  all  expenses  in  connection  with  the  rodeo,  except  the 
cost  of  distribution  and  sale  of  tickets  by  the  Council  or 
individual  Veterans  of  Foreign  Wgrs  of  the  U*S.  posts;  that  the 
producer  should  furnish  a  bond  to  guarantee  the  presentation  of 
the  rodeo,  and  also  furnish  specific  publio  indemnity  insurance, 
and  that  the  producer  save  and  keep  the  Council  free  and 
harmless  of  and  from  any  and  all  claims  whatsover  arising  out 
of  the  contract  and  indemnify  the  Council  against  any  and  all 
suoh  claims;  that  any  commissions  and  costs  of  distribution 
and  sale  of  tickets  made  through  the  Council  itself  or  any  of 
Its  individual  posts  shall  be  borne  by  the  Council  and  that  any 
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and  all  tickets  delivered  to  the  Council  by  the  producer 
shall  be  returned  by  the  Council  If  unsold,  or  If  sold,  the  full 
face  cash  value  thereof  shall  be  returned  by  the  Council  prior 
to  final  accounting;  that  the  gross  proceeds  after  paying  all 
costs,  charges  and  expenses  shall  be  distributed  two-thirds 
to  the  oroducer  and  one-third  tonthe  Council;  that  "the 
Producer  shall  immediately,  and  tvlthin  10  days  following  the 
last  performance  and  presentation  of  said  production  or  show, 
prepare  and  submit  to  the  Council  a  full  and  complete  audit  and 
statement  of  all  receipts  and  disbursements  whatsoever  in  connec- 
tion with  said  show  or  production,  and  shall  immediately 
pay  over  and  deliver  to  the  Council  such  amount  or  amounts  as 
shall  be  found  to  be  due  to  the  Council  by  virtue  of  this 
contract  as  its  portion  of  the  net  profits  of  said  show  or 
production";  that  should  there  be  no  profits,  or  if  the  said 
production  results  in  loss,  then  any  and  all  loss  or  losses 
shall  be  borne  entirely  by  the  producer,  who  by  the  agreement 
releases  all  claims  against  the  Council  by  virtue  of  any  loss 
incurred  under  operation  of  the  contract* 

Defendant  opened  his  account  with  the  garnishee  on 
August  26,  1944.   September  8,  1944  defendant  notified  the 
garnishee  that  all  cheoks  and  drafts  drawn  on  the  account  were 
to  be  countersigned  by  either  D,  H.  Caplow  or  Carl  R.  Olsen 
along  with  defendant's  signature.  At  that  time  Caplow  was 
Judge  Advocate  of  the  Council  and  Olsen  was  Commander.  On 
October  7,  1944  defendant  by  letter  to  the  garnishee  withdrew, 
countermanded  and  canceled  the  foregoing  instruction  and  directed 
the  garnishee  to  honor  all  checks  thereafter  drawn  on  tne 
account  when  signed  by  him  individually.  Shortly  after  the 
presentation  of  the  rodeo,  defendant  presented  to  the  Council 
a  report  showing  gross  receipts  of  $67,686*46,  total  expenses 
864,815.38,  leaving  a  net  balance  of  S2, 871. 07*  Ehe  Council 
claims  an  overcharge  of  fl3,531*03« 
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4. 

Petitioner's  right  to  Intervene  la  based  upon  section 
llt  chapter  62,  Illinois  Revised  Statutes  1945,  This  right  Is 
restricted  to  persona  claiming  to  he  owners  of  or  having  a 
direct  Interest  in  the  property  or  funos  held  by  the  g«rnishee.| 
and  is  not  available  to  a  simole  contract  creditor.  May  v. 
Dl 8 con to  Gesellschaft»  211  111.  310,  316,  Petitioner  tried 
its  oase  on  the  theory  that  it  was  the  owner  of  this  particular 
fund.  Its  rights  must  be  determined  by  the  written  agreement 
between  it  and  defendant.  This  agreement  contains  no  provisions 
for  the  keeping  of  the  proweeds  derived  from  the  presentation 
of  the  show,  except  that  they  should  be  turned  over  to  the 
producer.  No  right  or  interest  in  tne  proceeds,  as  such,  is 
given  to  the  Council,  After  the  presentat  on  of  the  rodeo  defen- 
dant contracted  to  submit  to  the  Council  a  full  and  complete 
audit  and  statement  of  all  receipts  and  disbursements  whatsoever 
in  connection  with  the  production  and  to  immediately  pay  over 
and  deliver  to  the  Council  such  amount  or  amounts  as  shall  be 
found  to  be  due  to  the  Council  as  its  one-third  of  the  net 
profits  of  the  production.  The  Council  cites  no  authority  in 
support  of  its  claim  of  wwnership  of  the  fund.  The  contract 
does  not  create  such  ownership.  Defendant  is  left  free  to 
exercise  his  Judgment  In  the  preservation  and  safekeeping  of 
the  proceeds  received  by  him  and  as  to  the  disbursement  of  them. 
He  Is  under  no  obligation  to  account  to  the  Council  until  after 
the  presentation  of  the  rodeo,  when  he  is  required  to  pay  over 
to  the  Council  the  amount  or  amounts  found  to  be  due  it  as 
Its  share  of  the  profits.  This  merely  creates  the  relation  of 
debtor  and  creditor.  Had  the  bank  in  which  defendant  made 
his  deposits  failed,  or  had  the  money  been  stolen  without  fault 

of  defendant  before  he  had  deposited  it  with  the  bank,  the  loss. 

had 
arising  therefrom  would  have/ to  be  borne  by  the  defendant  alone. 

Petitioner  therefore  was  without  right  to  intervene  in  the 
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garnishment  proceeding* 

The  Judgment  'Iff  reversed  and  the  cause  reranded  .vith 
directions  to  enter  judgment  against  the  garnishee  In  favor 
of  defendant  for  the  amount  of  the  funds  in  possession  of 
the  garnishee. 

REVERSED  AND  REMANDED  V/ITH  DIRECTIONS, 

Matchett,  P.  J,,  and  O'Connor,  J.,  concur* 
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MARJORIE  E,  SHEFFIELD, 


I 


Appellee,     ) 

1 

)  AI'  liiAL  FROM 

CITY  OF  CHICAHO,  a  Municipal  Cor-  )    SUPERIOR  COURT 

poration,  JOSEPH  WINKLER  and  )     COOK  COUNTY. 

PAIGE  WALLACE,  Incorporated,  ) 

Defendants*  ) 

On  Appeal  of  CITY  OF  CHICAGO,      ) 

a  Municipal  Corporation,  )  fJ  fmt  ^>    Xerxe  U  h*  J. 

Appellant.  ) 

MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  fHB  COURT. 

Defendant  City  of  Chicago  appeals  from  a  judgment  for 
#5,000  entered  against  it  and  Joseph  Winkler  upon  the  verdict 
of  a  Jury  in  an  action  for  personal  injuries  sustained  by 
plaintiff,  who  fell  into  a  ooal  hole  in  a  public  sidewalk 
in  front  of  the  property  of  Joseph  Winkler  in  Chicago.  No 
testimony  was  introduced  on  behalf  of  the  defendants. 

Plaintiff,  who  was  employed  by  her  husband,  left  his 
place  of  business  in  the  company  of  a  fellow-employee  and 
walked  to  the  Intersection  of  Orleans  street  and  Grand  avenue 
with  the  intention  of  taking  a  street  car  home;  it  was  about 
10:30  p,  m»  on  a  cold  night,  and  no  street  car  being  immediately 
available  they  walked  eastward  on  the  south  side  of  Grand  avenue 
a  little  over  a  blook  to  a  point  in  front  of  defendant  Winkler's 
property;  there  MUI  a  coal  hole  in  the  center  of  tne  didewalk 
in  front  of  this  property;  it  was  covered  with  a  metal  cover; 
as  plaintiff  stepped  on  the  right  side  of  this  cover  it  tipped 
up,  turned  over  and  rolled  «way  and  plaintiff  went  dov.-n  into 
the  hole  about  half  way  up  to  her  thighs;  she  had  never  been 
over  that  sidewalk  before  and  did  not  know  the  ooal  hole  was 
there;  there  was  no  light  in  front  of  defendant  Winkler's 
building;  there  was  a  light  on  the  southwest  corner  of  Wells 
and  Grand  avenue,  about  70  or  75  feet  west  of  the  place  of  the 


9Q&G* 


I 

-  ; 

iO  YTIO  to  L&sqqA  aO 

<4rfc  V?     •XT.sX    !w  %i^  O       (  ,  ;:4  « 

l    sri J  fioqi?  *•!*  MM  ftsieJaa  000 td$ 

faa  rs  al  \wt  &  to 
dlABftX"  I  **  l&oo  a  aial   L£&1  odw    K\t±3n£&£q 

■       t  to  y^fQqoig  Piio    to  tfao?.!  ni 

,  d   fd  J&»T.OlC{Bl0   SAW    oxfw    vtt£foJU 

SfLS    9#1£0lqffie-*GlISt    is    to    X^i&qttO©    <"**    ni    »8;  JO    99«Iq 

9isti  »ra  Jwsi=  Lt  Utt   o*  fesiijaw 

uv  tt  ;i  hi  *  gffi  -;oi.7fi9tni  srf?  rfSiw 

fX»]f«£AafewJ  Sfllacf  rr&c  |  »«  ,q  Ot  i 

aime-v-a  ou>  M  frtawsfej&e  JtaJlnr  %«ri?  9lcteI.tjBV« 

1  mb  to  JKO'it  «1  fiti  .  H  a  *cavo  9l??iX  £ 

;if  id*  to  frficnl  xxi 

6©c  ?e  ttiJnialq  a/i 

©*fil  .•  'nXq  fens  t*^  rellcri  In*  tavo  6emw2   ^qu 

nesrf  <X9V9/?  &&  ?  tljari  Jwocte  9lod  9itt 

saw  elori  Isoo  »ri*  m  *>ao  siotecf  ^JUursbis  tfafltf  'f9vo 

a,ri»I  as  8*w  eierijf   ;©'T9ri* 

alle^'  to  tfltjttioo  #*«%:            fctff  no  Mfeil  a  aaw  rx*di   ;gaif>Iiircf 

to  fta&iq  »i  «sw  J»«t  3t*  ?o                  i    t9im«vs  E>aai€  fcojs 


accident,  and  a  small  street  light  on  the  other  side  of  Grand 
avenue  about  85  or  100  feet  east  of  Wells  street;  there  v/as 
no  defect  in  the  sidewalk  adjacent  to  the  hole;  the  sidewalk 
for  at  least  2  or  3  feet  on  each  side  of  the  coal  hole  was 
covered  with  small  particles  and  lumps  of  coal  and  coal  dust; 
plaintiff  could  not  see  far  ahead  of  her  because  Bhe  was  in  her 
own  shadow;  she  could  see  the  sidewalk  and  the  black  colored 
coal  on  it;  she  felt  the  crunching  of  the  coal  under  her  feet 
for  a  distance  of  2  to  4  feet  before  she  fell;  she  was  not 
alarmed  by  the  crunching,  and  in  response  to  the  question  on 
cross-examination,  "That  is  Just  natural  for  you  to  walk  along 
and  start  over  that,  and  you  were  not  on  your  care  at  all,," 
she  answered,  "Yes." 

A  witness  who  had  lived  on  Grand  avenue  for  a  number  of 
years  testified  that  the  coal  hole  involved  here  was  in  front 
of  her  houst,  a  few  feet  from  the  doorway;  that  the  coal  hole 
cover  did  not  fit;  it  was  about  2  inches  too  small  for  the  hole; 
that  such  oondition  had  existed  over  5  or  6  years;  that  on  one 
occasion  she  had  stepped  on  the  edge  of  the  hole  and  noticed 
that  the  cover  raised  about  2  inches;  that  she  always  walked 
around  the  coal  hole. 

Plaintiff  restricts  her  right  to  recover  to  the  charge 
in  her  complaint  that  "The  defendants  then  and  there  carelessly 
and  negligently  kept  and  maintained  said  hole  in  said  sidewalk 
and  the  cover  over  the  same  in  a  loose,  insecure  and  unfastened 
condition,''  This  charge  covers  the  conditions  shown  by  the 
testimony,  and  defendant's  objection  on  that  point  is  untenable, 
as  is  its  objection  that  the  conditions  shown  indicate  a  latent 
defect  with  which  defendant  oould  not  be  charged  in  the  absence 
of  direct  notice  or  knowledge.  Defendant  further  contends  that 
plaintiff's  answer  to  the  question  quoted  above  was  a  Judicial 
admission  of  want  of  due  care  on  her  part,  foreclosing  recovery 
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by  her*  The  most  that  can  be  said  from  defendant's  standpoint 
of  plaintiff's  answer  to  the  rather  clumsily  worded  question 
put  to  her  on  oroes-examination,  is  that  the  answer  was  the 
statement  of  a  conclusion  and  not  a  fact,  and  therefore  not 
binding  upon  her,  Plenta  v*  Chicaga  City  Ry*  Co..  284  111. 
246,  255-266;  Central  Ry*  Co*  v,  Allmon.  147  111.  471,  480-481; 
People  v»  Pfanschmldtt  262  111*  411#  Whatever  plaintiff's  opinion 
may  have  been,  she  was  entitled  to  have  her  case  submitted  on 
all  the  facts  before  the  Jury,  even  though  some  of  them  may 
have  been  inconsistent  with  her  testimony*  In  People  v*  Scalisi, 
324  111,  131,  145,  the  court  aald;   "Plaintiffs  in  error  fere 
entitled  to  have  the  jury  instructed  not  only  as  to  the  law 
applicable  to  the  state  of  facts  testified  to  by  them,  but 
applicable  to  any  state  of  facts  which  the  jury  might  legitimately 
find  from  the  evidence  to  have  been  proven*  A  defendant  is 
entitled  to  the  benefit  of  any  defense  shown  by  the  entire 
evidence,  even  if  the  facts  on  which  such  defense  is  based  are 
inconsistent  with  the  defendant's  own  testimony."  The  question 
of  plaintiff's  lack  of  due  oare  was  a  question  for  the  Jury 
(City  of  Chicago  v,  Babcoek,  143  111.  358;  Puck  v.  City  of 
Chicago,.  281  111*  App.  6),  and  upon  the  record  before  us  we 
are  bound  by  the  verdict* 

Defendant's  next  objection  Is  that  the  verdict  is  excessive 
in  that  the  Jury  was  permitted  to  consider  as  damages  earnings 
lost  by  reason  of  plaintiff's  inability  to  work  for  her  husband, 
and  hospital  expenses  qhieh  had  been  paid  by  plaintiff's  husband, 
and  the  doctor's  bill,  and  that  the  judgment  entered  should  be 
reduced  by  the  amounts  of  these  items.  The  testimony  covering 
these  Items  was  received  without  objection*  No  motion  was 
made  to  striko  the  testimony  and  no  Instruction  tendered  direct- 
ing the  jury  to  exclude  it  In  consideration  of  the  damages, 
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If  any>  to  ft*  awarded.  The  present  objection  is  purely 
an  afterthought  and  cannot  be  considered. 
The  Judgment  is  affirmed* 

AFFIRMED. 

Matchett,  P,  J#l  and  O'Connor,  J,,  ooncur. 
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) 

R.  S«  SOHERMERHORN  and  ROBERT  A,     ) 

YOUNG,  Co-partners,  Trading  as      ) 

Sohermerhorn- Young  Sales  Company,    ) 

Appellees,       ) 


RQLYAN  CORPORATION,  a  Corpora- 
tion, ) 
Appellant, 


)   APPEAL  FROM 
;     SUPERIOR  COURT, 
COOK  COUNTY, 


828I.A.  322 


MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  filed  their  oomplalnt  in  chancery  against 
defendant  alleging  that  on  June  13,  1941,  they  entered  into  a 
written  agreement  with  defendant  whereby  they  were  to  be  the 
sales'  representatives  of  defendant  in  the  states  of  Texas, 
Oklahoma,  Arkansas  and  Louisiana;  that  they  performed  services 
and  that  unde  the  terms  of  the  contract  they  were  entitled 
to  commissions  some  of  which,  aggregating  $12,010.51,  had  not 
been  paid.  They  prayed  for  an  accounting  and  a  decree  for  the 
amount  found  to  be  due, 

Defendant  denied  that  it  owed  plaintiffs  any  sum  but  on 
the  contrary  plaintiffs  were  indebted  to  it  for  certain  merchandise 
sold  and  delivered  for  $86. 52,  which  was  due  and  unpaid  and  that 
complainants  be  decreed  to  pay.  T||#  oase  was  heard  before  the 
chancellor  and  a  decree  entered  against  defendant  for  $6,949,89. 
Defendant  appeals  and  plaintiffs  file  a  cross-appeal  by  which 
they  claim  that  the  court  should  have  allowed  Interest  on  the 
amount  found  due  from  defendant  from  March  27,  1943  to  March 
22,  1945,  the  day  the  decree  was  entered. 

Counsel  for  defendant  in  their  brief  a imit  that  under  the 
evidence  defendant  was  indebted  to  plaintiffs  for  ^1,234.09  and 
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that  the  court  erred  in  entering  a  decree  for  more  than  that  sum. 

Th«  record  discloses  that  plaintiffs  are  co-partners, 
trading  as  Schermerhorn  &  Young  3ales  Company,  having  their 
place  of  business  at  Ft,  Worth,  Texas*  That  Schermerhorn  lives 


V 


in  Dallas  and  Young  in  PJr,  Worth,  Texas;  that  they  are  agents 
for  a  number  of  companies  in  some  of  our  southwestern  states  and 
have  been  in  business  since  1959,  doing  business  principally  by 
selling  su  lies  to  retail  companies  in  that  vicinity.  Defendant, 
Rolyan  Corporation,  is  an  Illinois  corporation  with  its  principal 
place  of  business  in  Chicago,  E»  M,  Naylor,  pr  sident  of  the 
defendant  company,  has  been  connected  with  the  oil  business  since 
1928;  that  before  the  date  of  the  contract,  entered  into  bet  ^en 
the  parties  June  13,  1941,  it  sold  its  own  repair  plugs  and 
mechanical  rives a  in  Texas,  Arkansas,  Louisiana  and  Oklahoma; 
that  in  1938  defendant  began  to  push  the  sale  of  its  repair  plugs 
by  advertising  and  direct  mail  literature  to  the  oil  industry 
and  had  obtained  a  number  of  customers  in  the  oil  region, 

June  13,  1941,  the  parties  entered  into  the  written  con- 
tract which  is  the  basis  of  this  suit.  It  was  prepared  by  defen- 
dant and  provides:   "Commission  3et-up  —  Multi-Seal  Repair  Plugs 
Jobber  Sales 

"On  sales  of  Multl-8eal  Repair  Plugs  to  Jobbers,  we  will  pay 
you  ........  15% 

"Consumers  Sales 

"On  sales  of  Multi-Seal  Repair  Plugs  to  consumers,  we  will  pay 
you  ........  50%   *** 

"Commission  Set-up  —  Rolyan  Mechanical  Rivets 

"Rolyan  Mechanical  Rivets  are,  fior  the  most  part,  sold  directly 
to  the  consumers,  we  have  no  Jobber  set-up  on  them,"  And  that  the 
selling  price  varied  according  to  the  quantity  sold  ranging  from 
25%   to  lOJg, 

The  contract  continues:    "You  have  asked  for  the  States  of 
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Texas,  Oklahoma^  Arkansas  and  Louisiana.  If  you  are  really  cover- 
ing all  four  States,  we  will  gladly  assign  them  to  you,  with  the 
understanding,  however,  that  if  it  develops  that  you  ar-  not  in 
position  to  really  ©over  all  this  territory,  we  are  to  have  the 
privilege  of  withdrawing  any  pa  t  of  it,  which  ue   feel  is  not 
being  properly  covered  by  you, 

"Effective  immediately,  we  will  Start  sending  you  copies 
©f  all  invoices  covering  direct  sales  of  ***  Plugs  and  ***  Rivets 
to  both  jobbers  and  consumers,  allowing  you  the  full  commission 
on  them.  We  will  also  give  you  a  brief  memorandum  on  the  direct 
accounts  we  have  in  your  territory  just  as  rapidly  as  we  can, 
so  that  you  will  have  the  background  on  each  individual  account}" 
that  defendant  would  send  commission  checks  as  near  as  possible 
on  the  10th  of  each  month  covering  shipments  made  the  previous 
month, 

"This  sales  agreement  is  to  stand  until  cancelled  in 
writing  with  the  understanding  that  either  party  is  to  have  the 
privilege  of  cancelling  on  thirty  days  notice* ■ 

Upon  the  execution  of  the  contract  the  parties  began  to 
operate  under  it.  The  orders  which  plaintiffs  obtained  were  sent 
to  defendant,  others  came  direct  to  defendant  and  both  parties 
agree  that  plaintiffs  were  entitled  to  commissions  on  all  of  the 
sales  until  March  12,  1943  being  30  days  after  February  10,  1943, 
when  defendant  wrote  plaintiffs  a  letter  advising  the*  that  it 
had  appointed  John  G,  Ow^n  sales  manager,  "in  charge  of  repair 
plugs  and  mechanical  rivet  sales  and  have  instructed  him  to 
institute  a  much  more  intensive  campaign  f jr  repair  plugs  and 
mechanical  rivet  business* "  And  the  letter  continues:   "In  order 
to  clear  the  decks  and  give  him  [Owen]  a  free  hand  in  working 
out  his  sales  plan  and  lining  up  his  distributors,  we  are 
cancelling  all  of  the  old  sales  agreements. 

"This  letter,  therefore,  is  to  notify  jiou  of  the  cancellation 
of  our  sales'  agreement  with  you  dated  June  13,  1941,  in  accordance 
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with  the  terma  thereof. ■  That  Mr*  Owen  would  call  on  plaintiffs 
at  the  first  opportunity  in  working  out  some  modified  form  of 
the  agreement  to  oover  whatever  territory  plaintiffs  and  Owen 
might  "decide  you  can  effectively  and  intensively  handle  for  us. 
The  final  decision  on  this  matter  will,  however,  have  to  rest 
with  Mr*  Owen, 

"Pending  his  visit  with  you  we  i?ill  he  very  glad  to  oontinue 
to  pay  you  commissions  on  all  orders  which  you  sdnd  us;  or  which 
customers  which  you  have  established  for  us,  send  us  direct. 
Personally  I  greatly  appreciate  the  friendly  cooperative  fashion 
in  which  you  have  always  tried  to  work  with  our  little  company, 
and  look  forward  to  doing  business"  with  plaintiffs  for  a  long 
time  to  come* 

Eight  days  later,  on  February  18,  plaintiffs  wrote  defen- 
dant a  letter  in  reply  to  the  letter  of  February  10,  in  which 
they  said:   "It  was  a  pleasure  to  r  ceive  the  letter  from  you, 
TSTou  advise  us  appointment  of  Mr*  John  G.  ©wen  as  a  new  Sales 
Manager,  'to  institute  a  much  more  intensive  campaign  for  Rolyan 
Multi-Seal  Repair  Plugs*'  Whatever  is  best  for  the  Rolyan  Coroora- 
tlon  we  are  sure  will  be  best  for  tne  Sohermerhorn- Young  Sales  Co. 
We  welcome  Mr*  Owen.  We  hope  everything  works  out  fine  for  all  the 
Rolyan  Corporation,  Mr*  Owen  and  the  Schermerhorn-Young  Sales  Co. 
-  for  -  as  Rolyan  Corporation  goes,  we  all  go  -  and  may  it  be  - 
Fine  Going  -  of  Rolyan  Products* 

"It  was  interesting  that  we  all  were  of  one  mind*  in  that 
we  had  Just  concluded  the  program  of  a  mailing  campaign  of  over 
three  thousand*  We  ordered  a  small  stock  of  Rolyan  Products  in, 
to  ourselves  for  immediate  rush  consumption*  and  muoh  of  the 
literature  was  out  and  the  remainder  ready  waiting  additional 
literature  of  Rolyan  products  when  your  letter  came.  *** 

"We  hope  to  soon  have  the  pleasure  of  personally  meeting  Mr* 
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5. 

Owen  and  to  have  things  worked  out  to  our  mutual  benefit* H 

March  22,  1943,  Rolyan  Corporation,  by  Owen,  Its  sales 
manager,  wrote  plaintiffs  a  letter  In  which  it  was  said:   "We 
note  with  pleasure  your  mail  campaign  on  Multl-3eal  Repair  Plugs. 
We  ar  likewise  pleased  to  note  your  statement  concerning  the 
favorable  returns."  Then  fallow  other  matters  and  the  letter 
continues:   "It  has  been  my  intention  to  contact  you  with  a  view 
to  setting  up  a  new  working  arrangement  on  Multi-Seal  Repair 
Plugs, B  But  on  account  of  press  of  business  and  Mr.  Naylor's 
illnees,  lie  was  unable  to  do  so,   "Since  I  believe  it  is  our 
mutual  desire  to  sell  direct  to  large  industrial  raser*  and,  secondly, 
to  line  up  resellers,  we  would  like  to  have  you  give  some  thought 
In  the  direction  of  the  type  of  resale  houses  which  you  might 
establish  within  an  area  that  ycu  intensively  cover.  *** 

"Since  the  cancellation  of  your  former  working  agreement  we 
have  only  received  one  small  order  from  a  mill  supply  house  in 
your  vicinity,  There  is  an  intimation  in  your  letter  that  you 
believe  that  much  business  might  be  forthcoming  from  your  area 
of  operation  direct  into  our  office  and  ve  presume  you  would 
like  to  gain  compensation  for  th°  ae-ivity  that  you  are  putting 
forth.  We  likewise  agree  with  you  that  you  are  entitled  to  this 
reward  but  the  working  out  of  an  arrangement  naturally  depends 
upon  the  area  that  you  cover  intensively." 

March  26,  1943,  four  days  after  the  letter  last  quoted 
from,  defendant  wrote  plaintiffs  another  letter  in  which  it  was 
stated:   "A  letter  has  Just  been  received  from  the  Maloney  Tank 
Manufacturing  Company  in  which  they  relate  that  your  Mr,  Robert  A. 
Young  called  on  them  on  March  24th  (the  date  of  their  letter). 
They  state  that  they  were  quoted  by  Mr,  Young  our  list  prices  less 
a  discount  of  35^  on  the  l/2"  diameter  Multi-Seal  Repair  Plugs. 
Mr,  Young  further  indicated,  according  to  their  letter,  that 
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6. 

•list  price  applied  only  when  Multi-Seal  Repair  Plugs  were 
used  by  the  purchaser,  hut  when  they  were  for  resale  and  were 
purchased  in  large  quantities  the  discount  of  55%   applied', 

"Since  we  had  $  cancelled  your  working  arrangement,  your 
representative  had  no  right  to  establish  any  nev  |ierchandialng 
sales  outlets  for  Multi-Seal  Repair  plugs.  As  a  matter  of  fact, 
we  have  written  you  on  numerous  occasions  asking  for  certain 
vital  information  concerning  yofcr  methods  of  sales  operation  and 
area  coverage  which  might  have  lead  [led]  to  our  setting  up  a 
reasonable  working  arrangement  within  an  intensified  area  which 
you  might  handle,  but  this  information  has  never  been  forthcoming. 

"In  our  cancellation  letter  of  February  10th  we  told  you 
only  that  fwe  willbe  glad  to  continue  to  pay  you  commissions  on 
all  orders  which  you  sent  to  us;  or  to  customers  which  you  have 
established  for  us  sent  direct  to  us', 

"Further,  as  a  matter  of  fact,  Maloney  Tank  Manufacturing 
Company  could  not  be  classified  as  a  Jobber-resaler  and  therefore 
is  not  entitled  to  a  jobbing  discount  as  indicated  on  our  yellow 
colored  'Jobber's  cost  sheet**  ##* 

"Slnoe  we  introduced  and  developed  Multi-Seal  Repair  Plugs 
with  this  company  m  feel  that  the  action  taken  by  your  represent- 
ative in  his  contact  of  this  company  was  entirely  out  of  order 
and  places  us  in  an  unwarranted,  embarrassing  position  with  our 
customer*  We  see  no  alternative  but  to  discontinue  all  discounts 
to  you  on  products  of  our  manufacture  effective  as  of  the  date  of 
this  letter.  This  letter  will  therefore  serve  as  our  notification 
of  this  action," 

In  the  second  amended  complaint,  on  which  the  case  went 
to  trial,  the  accounts  Of  a  great  many  persons  are  named  on  which 
plaintiffs  claim  commissions,  making  a  total  of  #12, 010., 51,  but 
in  the  briefs  it  is  conceded  that  only  the  accounts  of  t.vo  of  these 
oustomers  are  Involved,  namely,  the  Maloney  Tank  Company  and  Black, 
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7. 

Sivalls  &   Bryson, 

Plaintiffs'  theory,  as  stated  by  their  counsel  is  that: 
"Under  plaintiffs'  original  contact  of  employment  [June  13,  1941] 
with  the  defendant,  plaintiffs  were  ent\tled  to  receive  a 
commission  of  15$  on  all  such  'Jobber  accounts,' and  a  commission 
of  50%   on  all  such  'consumer'  accounts,  originating  from  the 
plaintiffs*  territory  up  to  March  12,  19-3,  the  date  of  the  con- 
ditional termination  of  the  contract, 

"Thereafter  from  March  12,  1943,  to  and  including  March 
27,  1943,  the  plaintiffs  continued  as  defendant's  sales  representa- 
tives on  the  basis  of  the  terms  of  defendant's  letter  of  February 
10,  1943,  a  interpreted  and  expanded  by  their  subsequent  letters 
to  the  plaintiffs,  and  more  particularly  by  defendant's  letter  of 
March  22,  1943,  On  that  basis,  the  tank  company  orders,  to-wit, 
Maloney  Tahk  Co,  and  Black,  Sivalls  &   Bryson-  received  by  the 
defendant  between  March  12,  1943  and  March  27,  1943,  were  'consumer' 
accounts  established  by  the  plaintiffs,  and  plaintiffs  were  entitled 
to  a  commission  pt  50%   on  those  orders. 

"Plaintiffs  not  only  established  the  Maloney  Tank  Co,  and 
Black,  Sivalls  &  Bryson  accounts,  within  the  spirit  and  letter 
of  the  contract  of  employment  with  the  defendant,  but  defendant 
is  estopped  from  controverting  that  claim  by  its  ewn  written 
admission  of  March  22,  1943»" 

On  the  other  hand  defendant's  theory  of  the  case,  as  sfcalfced 
by  its  counsel  is:   "that  it  terminated  the  original  agreement 
Cof  June  13,  1941]  on  March  12,  1943  by  a  letter  dated  February 
10,,  1943;  that  this  letter  created  a  new  agreement  whereby  plaintiffs 
were  thereafter  entitled  to  commissions  only  upon  orders  obtained 
by  them  or  sent  in  directly  by  customers  whioh  had  been  established 
by  them;  that  the  Maloney  Tank  Company  and  the  Black,  Sivalls  & 
Bryson  accounts  were  not  established  by  the  plaintiffs;  that  this 
new  arrangement  was  terminated  by  defendant  on  March  27,  1943;  and 
that  plaintiffs  were  entitled  to  no  commissions  thereafter* 
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"Defendant  also  contends  that  the  'tank  companies'  were  not 
consumers  withlngthe  meaning  of  the  employment  agreement,  but 
werw  Jobber?,  and  that  plaintiffs'  commission  on  their  orders 
should  therefore  have  been  only  15  per  cent." 

We  hold  that  the  contract  of  June  13,  1941,  was  germinated 
by  defendant  March  12,  1943,  which  was  30  days  after  defendant 
wrote  plaintiffs  on  February  10,  1943,  that  it  was  cancelling 
the  contract.  Under  the  contract  plaintiffs  were  entitled  to 
a  commission  on  all  sales  of  plugs  sold  by  defendant  in  the  four 
states  covered  by  the  contract,  whether  the  orders  were  obtained 
by  plaintiffs  or  not.  If  the  plugs  were  sold  to  Jobbers,  plaintiffs' 
commission  was  %M$   and  if  sold  to  consumers,  50$.  After  March  12, 
however,  plaintiffs  were  to  receive  commissions  only  on  all  orders 
which  plaintiffs  sent  to  defendant  or  to  customers  who  sent  their 
orders  direct  to  defendant  which  customers  plaintiffs  had  obtained. 
And  the  arrangeme  it  which  terminated  March  12,  1943,  was  cancelled 
by  the  letter  which  defendant  wrote  plaintiffs  March  25,  1943. 

The  two  questions  for  decision  are:   (1)  Were  the  defen- 
dant's sales  to  the  two  tank  companies*  toaloney  Tank  Company  and 
Black,  Sivalle  &   Bryson,  "consumer  sales"  within  the  meaning  of 
thevcontract  of  June  13>  1941,  and  (2)  Were  these  sales  made  or 
"established"  by  plaintiffs?  If  the  sales  to  the  two  tank  com- 
panies were  "consumer  sales"  within  the  meaning  of  the  contract 
and  the  orders  were  obtained  by  plaintiffs  from  the  two  tank 
companies,  plaintiffs  would  be  entitled  to  30$  provided  they  also 
"established"  or  secured  these  two  sales. 

The  evidence  shows  that  the  two  tank  companies  were  engaged 
in  manufacturing  and  selling  tanks,  and  the  two  tank  company 
acoounts  involved  were  sales  of  tanks  made  by  the  tank  companies 
to  the  United  States  Government.  There  is  evidence  to  the  effect 
that  the  Navy  Department  had  made  some  tests  of  defendant's  plugs 
and  after  Pearl  Harbor  defendant  again  took  up  personally,  with 
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the  Navy  Department  the  question  of  using  defendant's  plugs* 
And  since  defendant's  plugs  oould  be  Inserted  from  the  outside 
of  the  tank  without  draining  its  contents  and  if  holes  were 
shot  in  the  tanks  they  could  be  ea-  ily  plugged,  the  Government 
approved  the  use  of  the  plugs  which  they  named  "patch  bolts." 
At  first  the  Government  purchased  directly  from  defendant  some  of 
the  bolts  for  use  with  the  tanks  it  had  previously  purchased; 
later  the  Government  provided  in  its  specifics %  ions  that  with  each 
tank  there  should  be  furnished  one  or  more  sets  of  toots,  each  to 
include  24  patch  bolts.  The  tanks  would  be  made  and  sold  by  the 
two  tank  companies,  together  with  some  of  the  bolts,  to  the  United 
States  Government  and  the  Government  would  use  the  bolts  in  case 
the  tan"  s  leaked.  Under  this  state  of  facts  we  think  it  clear 
that  neither  of  the  tank  companies  can  be  said  to  be  a  consumer 
of  the  plugs  -  the  Government  was  the  consumer,  and  therefore 
the  plaintiffs,  under  the  contract,  were  not  entitled  to  ".ore 
than  \b%   provided  they  established  or  obtained  She  orders*  We 
think  the  trial  court  erred  in  holding  that  the  sales  to  the  two 
tank  companies  were  consumer  sales*  Bradley  Supply  Co.  v.  Ames, 
359  111.  162;  American  Optical  Co.  v*  Nudelman.  370  111*  627; 
Revgan  v*  Nudelman.  370  111*  180*  And  this  c  nelusion  is  not  affected, 
as  counsel  for  plaintiffs  contend,  by  the  testimony  of  Doris  E* 
Eklund,  who  was  sailed  by  plaintiffs.  She  testified  that  she  was 
former  secretary  and  co-manager  of  the  defendant  6ompany  until 
1942;  that  where  a  customer  of  defendant  did  not  receive  a  discount 
it  was  a  "consumer"  and  plaintiffs  were  entitled  to  a  commission 
of  39$,  that  if  there  was  a  discount,  the  customer  was  classified 
as  a  "Jobber"  and  plaintiff  entitled  to  a  commission  of  15#  and 
that  this  was  the  practice  defendant  followed  in  billing  purchasers. 
There  is  other  evidence  to  the  effect  that  Mr*  Naylor,  president 
of  the  defendant  company,  knew  the  customers  and  whether  they 
were  buying  for  their  own  use  or  to  repair  their  own  equipment 
for  resale,  and  b  *d  on  this  knowledge,  he  classified  the  accounts* 
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10. 

We  think  this  evidence  does  not  justify  the  conclusion  that  the 

contract  between  the  parties  o£  June,  1941,  should  be  construed 

to  mean  that  the  two  tank  oommnies  were  consumers  of  the  patch 

bolts. 

(2)   Were  the  sales  to  the  tank  companies  involved  in 
the  instant  case  "established"  or  secured  by  plaintiffs?  Between 
Maroh  12  and  March  17,  1943,  defendant  received  direct  from  the 
Maloney  Tank  Company  orders  amounting  to  #4,484*40,  and  from  lack, 
Sivalls  &  Bryson,  $10,296.  The  trial  court  found  that  these  two 
eustomprs  had  been  established  by  plaintiffs  and  allowed  them  a 
commission  ©f  3Q#»  We  hold  this  was  error. 

One  of  the  plaintiffs,  Mr*  Young,  testified  that  in  July 
or  August,  1942,  he  called  at  the  Maloney  Tank  Company  office 
at  Odessa,  Teacas,  and  about  the  same  time,  called  on  Mr.  Hisrhfill, 
its  purchasing  agent,  at  its  main  office  in  Tulsa,  Oklahoma,  and 
the  latter  gave  hi«  his  card;  that  the  next  time  he  called  on 
Mr*  Hlghfill  was  Just  before  plaintiffs  had  received  defendant's 
letter  of  Maroh  26,  1943,  at  which  time,  Mr.  Hlghfill  "threw  the 
invoices  out  on  the  desk"  and  showed  all  he  had  purchased  direct 
from  defendant.  That  the  first  time  he  called  on  the  Maloney 
Tank  Company  was  about  6  months  before  the  tank  company  bought 
any  of  the  plugs;  that  the  next  time  he  called  on  the  tank  company 
was  in  March,  1943* 

Defendant  took  the  deposition  of  Mr.  Hlghfill,  the  purchasing 
agent  for  the  Maloney  Tank  Company,  He  testified  that  he  received 
a  letter  from  defendant  dated  February  6,  1943,  stating  that 
defendant  had  patch  bolts  specified  in  Government  tanks  for  sale, 
and  soliciting  the  Maloney  Tank  Company  business.  That  two  days 
later,  February  8,  he  telephoned  defendant  in  Chicago  and  sent  it 
a  written  order  by  mail  on  the  same  day,  for  some  of  the  plugs. 
Under  these  facts  we  think  it  appears  that  plaintiffs  first 
attempted  to  secure  an  order  from  the  Maloney  Company  about  July, 
1942,  but  were  unsuccessful  and  they  did  nothing  further  until 
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after  the  account  had  been  secured  by  defendant* 

A8  to  the  claim  that  plaintiffs  established  or  obtained 
the  account  of  Black,  Sivalls  &  Bryson,  Mr,  Young  testified  that  he 
called  at  their  branch  office  at  Graham,  Texas  and  showed  their 
representative  the  plugs.  That  "when  I  first  called  on  them, 
they  had  no  need  for  plugs,  After  we  found  out  that  they  did  not 
use  any  plugs  we  did  not  call  on  them  as  we  did  on  the  supply 
stores,"  That  between  June  13,  1941,  and  the  end  of  March  1943,  he 
called  on  some  of  the  branches  of  the  Black,,  Sivalls  &  Bryson 
Company  at  their  offices  in  Kansas  City  but  not  at  their  principal 
office  in  Oklahoma  City,  That  before  February,  1?'43,  the  only  tank 
company  he  knew  which  used  any  patch  bolts  was  the  Lincoln  Company, 
which  company  bought  them  from  the  aiid-Contlnental  Supply;  "and 
then  they  got  a  few  at  Graham,  Texas,  for  Black,  Sivalls  &  Bryson. 
Until  February  1943,  when  they  obtained  Government  contracts  for 
the  sale  of  tanks,  the  tank  companies  had  no  use  for  patch  bolts," 

Mrs,  Eklund  testified  that  Black,  Sivalls  &   Bryson  purchased 
patch  bolt 8  from  defendant  for  their  own  use  on  their  own  tanks 
before  the  sfcmmer  of  1942  while  she  was  with  defendant  company;  that 
in  193?  defendant  received  a  small  order  for  a  doaen  plugs  from  the 
Black,  Sivalls  A  Bryson  Company;  that  shortly  afterward  that 
company  sent  in  another  order  for  2  gross  of  plugs  which  defendant 
filled. 

As  above  stated,  Mr,  Naylor,  president  of  the  defendant 
company  since  1928,  had  been  doing  business  with  the  oil  companies 
in  the  four  states  covered  by  plaintiffs'  contract  and  had  obtained 
a  number  of  customers  through  advertising,  before  the  contract 
was  made  and  he  named  20  concerns  1th  which  they  did  business 
before  June,  1941  ^  among  which  were  the  Maloney  Tank  Company  and 
Black,  Sivalls  &   Bryson  Company,  to  which  defendant  sold  plugs  as 
early  as  1939,  The  evidence  is  further  to  the  effeot  that  in  1942 
and  1943,  defendant  received  direct  mail  orders  from  the  Black 
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SiTalls  &  Bryson  Company  for  patch  plugs  In  oonneotion  1th 
Government  tank  contracts  through  its  own  solicitation.  There  is 
other  evidence  in  the  record  to  the  same  effect.  Upon  a  con- 
sideration of  all  the  evidence,  r/e  are  of  oolnion  that  the  orders 
for  plugs  of  the  Black,  Sivalls  &  Bryson  Company  were  obtained 
by  defendant  and  therefore  plaintiffs  were  not  entitled  to  any 
commissions  after  March  12,  1943*  Prior  to  March  12,  1943  the 
evidence  shows  that  there  was  due  plaintiffs  §1,234.09,  which 
amount  defendant  concedes  is  due  and  unpaid. 

Plaintiff*  in  their  cross-appeal  contend  that  they  were 
entitled  to  interest  from  March  2?,  1943  to  March  22,  1945,  the 
date  of  the  entry  of  the  decree,  by  virtue  of  Section  2,  chapter 
74,  111,  Rev,  Stats.  1945,  which  provides  that  creditors  shall  be 
allowed  to  receive  5%   per  annum  for  all  moneys  after  they  become 
due  on  any  instrument  in  writing  or  money  due  on  the  settlement 
of  account  from  the  date  of  liquidating  accounts  between  the 
parties  and  ascertaining  the  balance,  and  a  number  of  cases  are 
cited.  But  we  think  this  contention  cannot  be  sustained*  This  is 
a  suit  in  equity  and  "In  equity,  interest  is  allowed  because  of 
equitable  circumstances,  and  isbgiven  or  withheld  as,  under  all  the 
circumstances  of  the  case,  seems  just  and  equitable.  Golden  v, 
Cervenka.  278  111*  409. M  Cohen  v,  North  Ave*  State  Bank,  291  111. 
App*  558;  see  also  People  v.  Farmers1  State  Bank.  371  111,  222, 

The  decree  of  the  Superior  court  of  Cook  county  is  reversed 
and  the  cause  remanded  with  directions  to  enter  a  decree  in  plain- 
tiffs' favor  and  against  defendant  for  $1,234.09, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

Matchett,  P,  J,,  and  Niemeyer,  J,, concur. 
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REBA  CAMPBELL, 


Appellant , 


LEO  R.  CAMPBELL, 


Appellee. 


APPEAL  FROM 


CIRCUIT  COURT,  I 
COOK  COUNTY,  I 


3i       .A.  322 

MR*  JUSTICE  O'CONNOR  DELIVERED  THE  OPIN  ON  OF  THE  COURT. 


^ 


June  21,  1940,  a  decree  of  divorce  was  entered  In 
plaintiff's  favor  against  defendant  finding  him  guilty  of 
extreme  and  repeated  cruelty*  Three  children  were  born  of 
the  marriage,  two  of  them  were  adults  at  the  time  of  the 
trial*  Plaintiff  was  awarded  the  custody  of  the  minor  child 
and  it  was  decreed  that  defendant  pay  plaintiff  #140  a  month 
in  semi-monthly  payments  for  the  support  of  herself  and  the 
minor  son.  December  28,  1942,  plaintiff  filed  her  sworn 
petition  asking  that  the  alimony  be  increased  to  $5uO  a  month 
for  her  and  her  minor  son's  support  and  maintenance*  February 
16,  1943,  an  order  was  entered  referring  the  matter  to  a 
spedlal  commissioner  to  take  the  testimony  and  report  as  to 
the  earnings  of  defendant,  etc.  The  commissioner  fil^d  his 
report  December  18,  1944.  March  5,  1945,  an  order  was  entered 
increasing  the  allowance  to  $200  per  month  for  plaintiff,  the 
allowance  for  the  support  and  maintenance  of  the  minor  son 
(he  being  in  the  Navy)  was  suspended  until  the  further  order  of 
court*  Plaintiff  being  dissatisfied  with  the  amount  of  the 
allowance,  prosecutes  this  appeal*  The  reply  brief  was  not 
filed  in  this  court  until  January  17,  1946. 

The  record  discloses  that  the  parties  were  married  in 
1914  and  lived  together  as  husband  and  wife  until  1940,  a  period 
of  26  years* 


- 
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The  decree  recites  that  the  parties  agreed  in  open  court 
to  a  property  settlement  which  was  incorporated  in  the  decree 
and  the  amount  allowed  plaintiff  for  the  support  of  herself 
and  minor  child  was  hased  on  the  representation  made  by 
defendant  in  open  court  that  his  income  from  all  sources  was 
$6,600  a  year.  In  addition  to  the  allowance  of  8140  per  month, 
defendant  was  ordered  to  pay  costs  and  expenses  incidental 
to  the  education  of  the  minor  son,  including  completion  of  high 
school.  And  it  was  further  decreed  that  defendant  execute  a 
quit  claim  deed  conveying  his  interest  in  two  pieces  of  real 
estate  to  plaintiff;  that  one  of  the  parcels  of  real  estate 
on  which  the  parties  maintained  their  home  in  Winietka,  was 
subject  to  a  mortgage  of  39,000  and  that  defendant  pay  this 
indebtedness  within  10  years;  that  he  pay  taxes  levied  against 
the  premises  and  expend  $1,000  within  60  days  for  repairing 
them;  that  defendant  take  out  insurance  on  his  life  for  not 
lees  thaii  #14,000  so  thatt  the  proceeds  of  the  policy,  in  case 
he  died,  should  be  applied  to  the  payment  of  the  mort  age  of 
$9,000  and  unpaid  taxes,  and  to  assure  the  education  of  the 
minor  child,  the  policy  to  be  delivered  to  plaintiff  and  to 
remain  in  her  custody  until  the  obligations  were  discharged  in 
full,  at  which  time  it  was  to  be  returned  to  defendant. 
Defendant  was  also  required  to  pay  some  other  matters* 

Defendant,  called  as  an  adverse  witness,  testified  that 
he  remarried  in  1942  and  resided  with  this  wife  in  Oak  Park; 
that  he  was  vice-president,  sales  manager,  chief  engineer  and 
chief  estimator  of  the  Campbell-Lowrie-Lautermilch  Corporation 
which  was  incorporated  in  1933,  The  evidence  further  shows 
that  defendants  income  for  1942  was  $25,060;  for  1943, 
$25,070  and  since  the  year  1944  had  not  expired  at  the  time 
of  the  hearing,  his  Income  for  1944  does  not  appear. 
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The  book  value  of  defendant's  stock  In  the  Campbell- 
Lowrie-Lautermilch  Corporation  was  $38,372,40. 

On  the  hearing  before  the  court  it  was  stipulated  by  the 
parties  that  from  the  income  tax  returns  made  by  d-fendant 
and  produced  by  him  for  the  year  1942,  defendant's  salary  and 
bonus  from  Campbell-Lowrie-Lautermilch  was  ^23,800,  from  which, 
company  expenses  of  #1,077,09  were  deducted,  leaving  a  net  of 
$21,922*91  received  from  the  company  and  #1,260  for  dividends 
on  investments,  making  his  total  inco  e  subject  to  tax  and 
before  deductions  $23,182.91,  from  whiah  the  following  deductions 
were  made:   contributions,  #510j  interest  payment,  $258,23; 
taxes,  8527*86;  bad  debts,  &269.00;  other  deductions,  $1,860,  of 
which  01,680  was  alimony;  total  deductions,  $3,445.09,  leaving 
a  net  income,  before  deducting  income  tax  ,  $19, 737.82,  The 
income  tax  was  16,133,67  (after  exemptions  of  $1,200  and  $350) 
leaving  a  net  Income  for  1942  of  $13,604,15.  It  was  further 
stipulated  that  for  the  year  1943  (following  the  same  met heft 
as  above  pointed  out  for  the  year  1942)  defendant's  net  income 
was  $13,702,j,23»  All  of  these  figures  for  1942  and  1943  appear 
from  the  income  tax  returns  made  by  defendant. 

Defendant  testified  that  he  was  living  with  his  present 
wife  in  Oa:k  Park;  that  "My  living  expenses  per  year  I  would  say 
is  roughly  $10,000,00  a  year,  for  me  and  my  wife;"  that  in  1943 
he  spent  about  $1,000  for  a  trip  to  Hot  Springs;  $600  to  Florida 
and  about  $200  to  Minocqua,  Wisconsin.  The  evidence  further 
shows  that  since  the  decree  of  divorce  was  entered  defendant 
had  paid  off  the  #9,u00  mortgage  in  1942,  and  is  thereby  relieved 
of  paying  interest  on  the  amount  due;  that  he  is  relieved  ©f 
paying  taxes  on  the  homestead  where  plaintiff  resides  and  which 
taxes  must  now  be  paid  by  her.  In  this  connection  the  evidence 
is  to  the  effect  that  since  the  decree  was  entered  in  1940,  she 
now  has  to  pay  taxes  on  the  Winnetka  home  amounting  to  $216; 
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special  assessment,  119.44;  Insurance,  $25.60,  or  a  total 
Of  §251,04  per  ye.  r,  which  leaves  her  §1428,96  of  the  alimony 
allowance  Of  $1,680,  Plaintiff  testified  as  to  her  living 
expenses  per  month,  aggregating  $602,  but  some  of  these  items 
were  estimates  and  that  since  the  decree  was  entered  she  had 
borrowed  from  Mrs*  Keller  $3,000  at  different  times  to  pay 
taxes  and  to  help  defray  other  expenses,  for  which  she  gave 
notes* 

The  chancellor  in  deciding  the  case,  in  referring  to 
plaintiff  said:   "the  Court  is  very  much  impressed  with  the 
intelligence  of  this  lady,  ***  When  asked  about  her  activities, 
geeial  clubs,  and  so  forth,  she  very  frankly  told  the  Court 
what  theyc consisted  ©f  and  what  she  had  to  pay.  They  were 
small  in  amount,  but  this  man  [defendant]  has  accustomed  her 
to  a  situation  in  life,  as  is  apparent,  below  which  she  should 
not  live  unless  he  cannot  afford  to  maintain  it,  ***  she  is 
not  obliged  to  live  below  that  standard  that  he  has  accustomed 
her  to,  and  it  does  not  mean  that  because  a  man  is  divorced 
from  a  woman  that  the  woman  must  shift  for  herself  and  live 
on  a  standard  far  below  that  which  he  is  capable  of  maintaining 
for  her,"  That  both  parties  were  graduated  from  the  same 
college,   "Mow  he  is  married  since  and  he  sets  up  in  detail 
what  it  costs  him  to  live,  on  an  average,  I  think  he  pfct  it  at 
110,000*00  a  year,"  That  "Necessary  expense  he  goes  to  in 
connect ion  with  the  business  of  the  Company  is  a  legitimate 
charge  against  the  gross  income  of  the  Company,  so  he  d^es  not 
have  to  have  these  expenses,  ****  If  it  costs  him  and  his  wife, 
second  wife,  §10,000,00  a  yaar  to  live,  it  is  hardly  becoming 
in  him  to  say  to  his  first  wife,  to  hom  he  owes  a  first 
obligation,  the  second  wife  Is  a  luxury,  he  cannot  subordinate 
his  imsty  to  his  first  wife,  by  placing  her  obligations  under 
the  present  wife,  that  he  voluntarily  entered  into  a  luxury 
that  he  took  unto  himself^  it  is  hardly  becoming  in  hi ■  to  say 
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to  that  woman,  having  to  maintain  that  home  and  to  live  even 
on  a  standard  fifty  per  cent  of  what  he  had  her  accustomed  to, 
even  only  fifty  per  cent  is  too  much  for  her  and  that  she 
must  get  along  on  #1600.00  a  year.  Now,  it  Just  does  not  make 
sense*  The  parties  oircumstances  have  changed;  even  after  all 
deductions  for  income  tax," 

Defendant  contends  that  "Plaintiff  is  legally  precluded 
because  she  is  bound  by  her  contract, H  as  shown  by  the  decree 
of  divorce.  There  is  no  merit  in  this  contention-  The  court 
had  the  power  and  it  was  its  duty  t©  modify  the  allowance  for 
alimony  and  support  if  the  evidence  showed  the  conditions  had 
changed  since  the  decree  was  entered,  Herrlck  v.  Her rick, 
319  111,  146;  Cole  v.  Cole,  14£  111,  19;  Smith  v.  Smith.  334 
111,  370-382,  Defendant  further  contends  that  the  court  had  no 
Jurisdiction  to  modify  the  decree  on  the  ground  that  by  a 
change  in  the  Federal  law  defendant  \?as  relieved  from  paying 
any  tax  on  the  alimony  he  paid,  but  imposed  the  burden  of  doing 
so  on  plaintiff,  ano  in  su  port  ©f  this  Russell  v,  Russell.  142 
Fed*  2d,,  753,  is  cited,  That  case  is  not  in  point.  The  court 
there  held  that  any  decrease  in  the  divorced  wife's  net  income 
because  of  taxes  or  any  other  reason,  which  brings  it  below 
what  is  necessary  for  her  situation  in  life  may  be  considered 
in  granting  an  increase  in  alimony  but  that  increase  must  be 
based  on  an  examination  of  the  needs  of  the  wife  in  the  light 
©f  the  present  size  of  the  divorced  husband's  Income  but  not 
on  the  theory  of  an  equitable  tax  adjustment. 

Upon  a  consideration  of  the  entire  record,  which  shows 
that  defendant's  income  has  greatly  Increased  and  the  amount  paid 
plaintiff  under  the  terms  of  the  decree  is  insufficient  to  meet 
her  living  expenses,  we  think  the  allowance  should  have  been 
$250  per  month, 
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For  the  reasons  stated,  ttie  order  of  the  Circuit  court 
of  Cook  county  Is  reversed  and  the  matter  remanded  vith 
directions  to  enter   an  order  allowing  plaintiff  "250  a  month 
beginning  March  1,  .1945* 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

Matchett,  P.  J,9   and  Nlemeyer,  J,,  concur. 
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REBECCA  SPRINGER, 


Appellant, 


YELLOW  CAB  COMPANY,  a  Corporation, 
Appellee* 


v-\ 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY. 


323  I.A.  354 

MR»  PRESIDING  JUSTICE  MATOHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  an  action  for  negligence,  on  trial  by  Jury  there  was 
a  verdict  for  plaintiff  with  damages  of  #300.00.  Plaintiff 
moved  for  a  new  trial*  It  was  denied  and  judgment  entered 
on  the  verdict,  from  which  she  appeals.  Defendant  did  not  move 
for  a  new  trial.  It  does  not  argue  error  in  the  judgment  and 
contends  only  that  the  amount  thereof  is  adequate  under  the 
evidence.  This  is  the  controlling  question  in  the  case. 

The  occurrence  complained  of  took  place  March  13,  1943. 
Plaintiff  was  riding  with  her  son  and  dauhter- in-law  in  one 
of  defendant's  cabs  on  Kedzie  Avenue  near  Dickens  in  the  City 
of  Chicago,  in  a  south  direction  and  at  great  speed,  when  the 
driver  suddenly  applied  the  brakes,  eauelng  a  violent  J  rk, 
which  threw  plaintiff  against  the  sides  of  the  cab  and  to  Its 
floor,  Injuring  her.  Plaintiff  claims  she  became  unc  nscious 
at  the  time  but  on  that  point  the  evidence  ie  in  conflict.  She 
was  taken  t©  a  hospital,  where  first  aid  was  given.  The  cab 
driver  then  drove  her  to  her  home  at  7033  North  Glenwood  Avenue, 
her  son  and  daughter-in-law  assisted  her  to  the  hospital  and  to 

her  home. 

The  same  evening  Dr.  Sshechter  was  called.  Plaintiff  says 
she  felt  terrible  pain  down  In  the  back  and  right  up  to  the 
stomach.  She  had  a  headache;  her  mouxh  was  bruised  and  bleeding. 
She  wore  a  set  of  artificial  teeth,  both  upper  and  lower  plates, 
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at  the  time  of  the  accident.  These  were  cracked  and  broken 
as  a  result  of  the  accident.  Dr.  8cheohter  put  an  ice  bag  on 
her  forehead,  three  strips  across  her  bare  back,  took  her 
pulse,  examined,  and  gasre  her  a  sedative.  He  came  the  next 
day.  She  was  continuously  confined  to  her  bed  for  about  two 
weeks,  and  the  doctor  came  to  see  her  each  day  for  about 
that  time.  She  says  she  had  terrific  pains  in  h»r  back  and 
that  her  head  ached.  After  two  weeks  she  was  given  lamp  treat- 
ments for  her  back  by  the  doctor  at  his  office.  She  went  there 
twice  a  week  for  these  treatments  for  about  five  months.  X-rays 
were  taken.  She  testified  she  still  had  a  backache  at  the  trial 
(May  1945  )and  has  pain  when  she  gets  up  or  sits  down.  She  had 
never  had  such  troubles  before  the  accident.  The  doctor  advised 
that  she  get  a  belt  for  her  back.   She  sas  5?  years  old,  had 
been  Operated  on  once  before  for  female  troubles*  She  went 
to  Dr.  Gottleiner  about  her  teeth.  He  replaced  them  and  charged 
her  $125.00,  which  she  paid. 

The  plaintiff's  evidence  is  corroborated  by  Dr.  Schechter 
as  to  her  condition  and  her  treatments  with  him.  He  says  he 
gave  her  pills  to  quiet  her  pains. 

Defendant  argues  the  evidence  as  to  damages  is  conflicting. 
We  do  not  find  it  to  be  so.  There  is  no  question  about  the  bill 
of  Dr.  Schechter  nor  claim  that  it  was  unreasonable.  He  testi- 
fies he  ch  rged  #175.00,  which  was  the  usual,  customary  and 
reasonable  charge.  The  dentist  was  not  available  as  a  witness. 
He  was  absent  in  the  Army.  Plaintiff  testified  that  she  paid 

him  1125.00  for  the  new  set  of  artificial  teeth.  It  was  disclosed 

artificial 
on  cross-examination  that  when  she  first  goV**x>-   teeth  the  same 

sum  was  paid  for  them,  in  < luding  s  ~viee  in  pulling  several 

teeth  she  desired  to  be  rid  of.  This,  however,  had  reference 

only  to  the  first  set  of  teeth  and  not  the  second,  replaced 

because  of  the  injury  plaintiff  sustained  in  the  cab.  Plaintiff 
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testified  that  the  dentist  charged  her  $125.00  for  those, 
and  that  she  paid  it.  This  evidence  is  not  contradicted.  The 
$126,00  to  the  dentist  and  $175,00  paid  to  the  d;ctor  made  a 
total  of  S300,00,  the  whole  amount  of  damages  allowed  by  the 
verdict  and  Judgment,  The  oourt  instructed  the  jury  that  if 
defendant  was  found  guilty  plaintiff  would  he  entitled  to  have 
damages  assessed  for  pain  and  suffering  sustained  as  a  result 
of  the  injury.  It  is  not  claimed  the  instruction  was  erroneous. 
It  is  perfeotly  clear  the  Jury  disregarded  it,  We  may  speculate 
as  to  the  reason,  but  there  is  no  evidence  on  which  to  base 
speculation.  Plaintiff  sued  for  $3,000,00,  The  verdict  was 
#300,00,  Plaintiff^  attorney  suggest  there  was  a  clerical 
mistake  by  the  foreman  of  the  Jury,  This  is  a  mere  guess.  There 
is  nothing  in  the  record  to  support  it. 

The  fact  of  negligence  on  the  record  is  conceded  by 
defendant,  and  that  Issue  between  these  parties  is  settled  by 
the  Judgment.  Anotner  Jury  should,  however,  be  called  to  pass 
on  the  damages  under  proper  instructions.  Harrison  v.  Bingham, 
350  111,  269,  273;  Novltaky  v»  Bo land.  322  111,  App.  698; 
Parthun  v,  Elgin,  Joljet  &  Eastern  R,  Co.,  325  111,  App,  408. 

The  Judgment  is  reversed  and  the  cause  remanded  with 
directions  to  submit  the  question  of  damages  to  another  Jury, 

REVERSED  AMD  REMANDED  WITH  DIRECTIONS. 

O'Connor  and  Nlemeyer,  JJ«,  concur. 
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GOLDBLATT  BROS.    INC.,  A  Corpora-  j 

tion,  ) 

Appellee,  ) 


▼« 

S.    R*  JQRGENSEN, 


Appellant, 


LEAVE   i?0  A      EAL  FROM  ORDER 
OF  MUNICIPAL   COURT  OP  CHICAGO 
GRANTING  A  fflEf  TRIAL. 


3231^.355 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OP  THE  COURT. 

Plaintiff  obtained  Judgment  by  confession  against  defendant 
for  S387.52,  Defendant  was  given  leave  to  appear  and  defend,  the 
Judgment  to  stand  as  security.  On  trial  before  che  court  without 
a  Jury,  Judgment  was  entered  for  defendant.  On  motion  of  plaintiff, 
supported  by  affidavits*  a  new  trial  was  granted.  From  this  order, 
leave  having  been  obtained,  defendant  appeals., 

In  September  1937  defendant  purchased  from  plaintiff  furniture 
and  miscellaneous  articles  aggregating  ^370,  paying  cash  -  @36,39, 
and  agreeing  to  pay  $25  per  month  until  the  balance  wag  paid.  He 
received  and  retained  a  folder  bearing  his  name  and  address,  showing 
the  amount  of  merchandise  purchased,  the  cash  paid,  the  amount  to 
be  paid  monthly  and  on  whloh  were  to  be  noted  subsequent  purchase* 
and  payments*  At  the  bottom  was  a  notation  -  "Carrying  Charged 
Omitted  if  Paid  in  Pull  Within  90  Hays  From  Date  of  Purchase*" 
At  the  same  time  he  signed  a  printed  form  headed  WAGE  ASSIGNMENT, 
containing  several  blanks.  This  form,  befor~  the  blanks  were  filled 
in,  was  undated,  acknowledged  receipt  of  merchandise  of  (blank) 
value  and  recited  an  agreement  of  the  defendant  to  pay  a  (blank) 
sum  per  (blank)  period  for  the  use  and  hire  of  the  merchandise 
until  the  stated  value  of  the  merchandise  had  been  fully  paid, 
when  it  should  become  the  property  of  defendant.  By  the  form  the 
plaintiff  was  also  given  full  right  "at  its  option  at  any  time 
hereafter  to  treat  this  agreement  as  a  contract  of  sale  at  the  price 
above  set  forth,"  It  also  contained  a  power  of  attorney  to  confess 
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Judgment  and  authority  to  take  possession  of  the  merchandise 
sold  on  default  of  payment g.  Plaintiff  fil  ed  in  the  blanks 
to  show  the  merchandise  purchased  -  £363.39,  carrying  charges  - 
$20,  total  $383,39,  and  monthly  payments  -  *25.  The  assignment 
was  dated  September  9,  1937,  instead  of  September  11,  the  date 
on  which  defendant  olaims  to  have  made  the  purchase  and  the  date 
shown  on  the  folder  given  nim» 

The  defense  urged  on  the  motion  to  vacate  the  judgment  was 
that  the  assignment  was  void  because  of  alterations  made  by  plaintiff 
after  defendant  had  signed  it,  and  that  plaintiff  had  repossessed 
the  furniture  under  an  agreement  which  released  and  discharge  ■ 
defendant  from  his  indebtedness.  Plaintiff  offered  no  evidence. 
Defendant  testified  that  when  he  signed  the  v?age  assignment  all  the 
spaces  were  blank  -  Just  the  printed  form;  that  the  only  thing  said 
to  him  was  that  it  was  customary  to  sign  an  assignment  when  pur- 
chasing from  the  store;  that  in  May  of  1938  Mr,  Shay,  credit  man  of 
plaintiff,  In  response  to  defendant's  request  that  plaintiff  take 
the  furniture  back  and  release  defendant  from  further  payment, 
replied,   "If  you  will  make  a  payment  of  ten  dollars,  I  will  pick 
It  up  over  there,  ana  you  should  hear  further  from  me;  but  If  you 
don't  we  will  consider  it  closed,  and  we  wil1  pick  up  the  furniture"; 
that  Shay  gave  defendant  a  receipt,  received  in  evidence,  dated 
May  27,  1938,  and  reciting  that  the  $10  was  to  be  held  by  Shay 
until  defendant  called  upon  Shay  to  arrange  for  further  "dissolution" 
of  his  account  with  plaintiff,  and  that  the  money  was  not  to  be 
applied  against  the  unpaid  balance  until  a  satisfactory  arrange- 
ment was  agreed  upon  between  defendant  and  plaintiff. 

In  support  of  Its  motion  to  vacate  the  judgment,  plaintiff 
filed  the  affidavit  of  Shay  in  which  he  stated  that  from  November  1, 
1942  to  September  30,  1945  he  had  been  a  civilia»  employee  Of  the 
U»  S«  Army  Air  Forces;  that  he  had  personal  knowledge  of  the  trans- 
actions which  defendant  claimed  constituted  a  release  of  his  obllga- 
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tiond  to  plaintiff,  and  particularly  the  receipt  dated  May  27,  1938; 
that  at  no  time  on  that  date  did  he  assure  defendant  that  defendant 
would  be  released  from  his  indebtedness  to  plaintiff;  that  he 
never  stated  to  defendant  that  Hif  defendant  would  permit  certain 
furniture  to  be  reposses  ed,  that  said  defendant  would  be  released 
and  discharged  from  his  Indebtedness  to  plalntif f * B  Plaintiff 
also  filed  an  affidavit  of  the  attorney  representing  it  on  the 
trial,  setting  up  efforts  to  locate  Shay  and  inability  to  do  so 
until  after  the  Judgment  had  been  entered,  and  that  Shay  could 
now  be  produced  as  a  witness* 

When  defendant  signed  the  wage  assignment  with  the  blanks 
unfilled  and  delivered  it  to  plaintiff,  there  was  an  implied 
authorisation  to  fill  in  the  blanks  in  accordance  with  the  under- 
standing of  the  parties*   Schnltzer  v.  Kramer^  268  111*  603; 
Flsk  Tire  Go*  v*  Burmelster.  252  111.  App.  545.,  The  Insertions 
made  by  plaintiff  are  a  substantial  compliance  with  that  authoriza- 
tion* Defendant's  only  defense  was  the  alleged  agreement  of  Shay 
to  release  the  indebtedness,  and  the  burden  of  establishing  that 
defense  rested  upon  defendant.  The  affidavit  of  Shay  is  a  direct 
contradiction  of  defendant's  testimony  and  is  supported  by  the 
receipt  signed  by  Shay*  Plaintiff  was  not  negligent  in  failing 
to  produce  Shay  on  the  trial,  and  the  granting  of  plaintiff's 
motion  for  a  new  trial  rested  in  the  discretion  of  the  trial  court 
and  that  discretion  was  not  abused* 

The  o-der  appealed  from  is  affirmed* 

AFFIRMED* 
Matchett,  P,  J*,  and  O'Connor,  J«,  ooncur. 
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SAMUEL  GERTZ,  FLORENCE  GB033MAN 
and  THEODORE  J.  HORWITZ.,  co- 
partners doing  business  as 
JUNIOR  TOWERS, 

Appellees, 


v, 

LOUIS  G.  NEIMAN, 


Appellant. 


- 


APPEAL  FROM  MUNICIPAL 
COURT  OF   CHICAGO. 

J23I.A.  356 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

August  8,  1945  plaintiffs  obtained  Judgment  for 
possession  of  Apartment  No*  8  on  the  loth  floor  of  the  building 
at  707  Junior  Terrace,  together  with  a  stall  in  the  garage  in 
the  rear,  the  writ  of  restitution  being  stayed  to  November  1, 
1945*  October  31,  1945  defendant  filed  a  petition  to  vacate 
the  Judgment,  Plaintiffs  answered,  and  on  November  7,  1945 
evidence  was  heard,  defendant's  motion  for  leave  to  file  an 
amendment  to  his  petition  was  denied  and  his  motion  to  vacate 
the  Judgment  overruled.  From  these  orders  he  appeals. 

Plaintiffs1  action  for  possession  was  based  on  their 
plan  to  immediately  alter  and  substantially  remodel  the  building 
in  which  the  apartment  was  located.  Defendant's  motion  to  vacate 
is  based  on  the  claim  that  plaintiffs  have  changed  and  modified 
their  plans  so  that  they  do  not  contemplate  immediately  remodel- 
ing or  altering  the  building  above  the  6th  floor,  and  because 
of  that  fact  it  will  not  be  necessary  for  plaintiffs  to  have 
possession  of  the  apartment  occupied  by  defendant.  Plaintiffs1 
answer  states  that  since  the  entry  of  the  Judgment  for 
repossession,  remodeling  of  the  first  six  floors  has  progressed 
toaa  substantial  entente  that  at  the  trial  it  was  shown  that 
plaintiffs  intended  to  remodel  the  building  in  two  stages  -  the 
garage  and  first  six  floors  immediately,  and  the  remainder  of  the 
building  when  convenient;  that  all  of  the  tenants  of  the  building 
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including  defendant,  had  been  f-iven  an  opportunity  to  lease 
one  of  tie  emodeled  apartments  but  defendant  i^sftsted 
upon  keeping  the  apartment  on  the  10th  floor.  T  e  answer 
also  asserted  need  of  defendant's  apartment  during  the 
remodeling  to  accommodate  a  tenant  ae  eptlng  a  lease  of  a 
remodeled  apartment,  and  urged  want  of  jurisdiction  to  vacate 
the  Judgment  because  of  the  lapse  of  more  than  30  days  after 
the  entry  of  the  Judgment. 

After  hearing  evidence  tending  to  support  plaintiffs' 
answer  the  court  denied  defendant's  petition  for  want  of 
Jurisdiction,  After  the  court  had  stated  his  position  as 
to  the  vacation  of  the  judgment,  defendant  asked  leave  to  amend 
his  petition  to  ask  for  the  further  stay  of  the  writ  of  resti- 
tution. The  court  denied  this  motion*  We  find  no  error  In  its 
rulings.   The  application  to  vacate  the  Judgment  was  filed 
too  late,   (Sec,  21,  Municipal  Court  Act,  111.  Rev*  Stat,   1945, 
chap*  37,  par,  376* )  If  we  concede  (which  we  do  not)  the  right 
of  the  trial  court  to  stay  the  writ  of  restitution  indefinitely, 
as  contended  by  the  defendant,  the  granting  of  stays  would  be 
a  matter  resting  Inbthe  discretion  of  the  court,  and  the  record 
does  not  show  abuse  of  discretion  unfavorable  to  defendant. 

The  orders  appealed  from  are  affirmed, 

AFFIRMED, 
Matchett,  P,  J.,  and  O'Connor,  J,,  concur, 
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EBERHART  PLAZA,  INC, 

Appellant , 

▼. 

ELVIRA  HAYES, 

Appellee. 


APPEAL  FROM  THE 

MUNICIPAL  COURT 
OP  CHICAGO. 


MR*  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

August  7,  1946,  plaintiff  brought  an  action  of  forcible 

detainer  against  defendant  to  recover  possession  of  the  first 

apartment  of  a  building  known  as  449  East  62nd  Street,  Chicago, 

The  summons  as  returned  "not  found".  An  alias  summons  was 

Issued  and  served  on  defendant*  On  the  23rd  of  August  the 

following  judgment  in  defendant's  favor  was  entered:   HIt  is 

■ 
ordered  by  the  Court  that  this  suit  be  and  it  hereby  is 

dismissed  out  of  this  Court, ■  Afterward  plaintiff  gave  notice 

to  defendant  that  on  the  4th  of  September  it  was  going  to  ask 

leave  to  file  a  petition  and  for  an  order  reinstating  the  case 

which  it  accordingly  did.  The  petition  set  up  that  the  rent 

for  the  apartment  which  defendant  was  occupying  was  147  a  month; 

that  it  had  not  been  paid  for  the  month  of  July  and  no  payment 

had  been  made  sinoe  that  time;  that  the  cause  was  heard  on 

August  23,,  at  which  time  defendant  was  present  and  acknowledged 

to  the  oourt  that  she  owed  the  r^nt  mentioned  in  the  five  day 

notice*  That  thereupon  the  court  ordered  defendant  to  pay  the 

rent  to  plaintiff  within  one  hour,  to  which  defendant  agreed 

and  thereupon  the  court,  on  its  own  motion,  dismissed  the 

case.  That  the  rent  had  not  been  paid  and  the  prayer  was  that 

the  Judgment  be  vacated  and  the  cause  reinstated.  September 

4,  the  matter  came  on  for  hearing  before  another  Judge;  defendant 

did  not  appear.  Plaintiff's  motion  to  vacate  the  judgment  of 
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August  23  and  to  reinstate  the  cause  was  allowed.  The  case  was 
then  heard.  The  court  found  defendant  guilty  of  wrongfully 
withholding  possession  of  the  premises  in  question  and  ordered 
that  the  writ  of  restitution  he  stayed  5  days.   September  13, 
pursuant  to  notice,  the  parties  appeared  before  a  third  Judge 
and  an  order  was  entered  continuing  the  matter  until  the  next  day 
at  which  time  the  court  ordered  that  the  judgment  of  September 
4,  1945,  be  vacated.  The  Judgment  order  further  recites  that 
the  matter  came  on  for  hearing  without  a  Jury;  thatvthe  court 
heard  the  evidence  and  found  defendant  not  guilty.  From  this 
Judgment  plaintiff  prosecutes  this  appeal,  and  September  19, 
filed  its  notice  of  appeal  and  its  verified  petition  which 
purports  to  set  up  the  facts  in  the  ease,  from  v/hich  it  appears 
that  the  rent  was  not  paid  within  the  hour  after  the  Judgment 
of  dismissal  wag  entered  August  23;  that  it  was  tendered  for  the 
three  months  then  due  on  the  11th  of  September  but  that  plaintiff 
refused  to  accept  the  money* 

There  was  no  warrant  in  law  for  entering  the  Judgment  of 
August  23,  dismissing  the  suit,  and  this  Judgment  was  properly 
set  aside  on  September  4,  when  he  heard  the  evidence  and  found 
for  plaintiff*  Judgment  was  entered  on  the  finding,  and  on 
September  14j  the  court  was  without  authority  in  again  hearing 
the  case  and  finding  defendant  not  guilty,  for  the  sole  reason 
that  she  had  tendered  the  rent  on  September  11  and  ag-ain  on 
the  14#  At  that  stage  of  the  proceeding  plaintiff  was  not 
obliged  to  receive  the  rent. 

The  Judgment  of  the  Municipal  court  of  Ghlcago  appealed 
from  is  reversed  and  the  cause  remanded  with  directions  to 
reinstate  the  Judgment  of  September  4,  1945, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 
Matchett,  P.  J,,  and  Niemeyer,  J,,  concur. 
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43650  |  Coneolidated. 

) 

A.  E.   CARPENTfJR,   Trustee,  )  \, 

Appellee,       )  /\ 

v.  )  APPEAL  FROM 

)     CIRC JIT  COURT, 
SAMUEL  DICK  PRYCE  and         )       COOK  COUNTY. 
ELIZABETH  DREff  PRYCE,  ) 

Appelant*.  ,  g  J  ^ 


MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINI  N  OP  THE  COURT. 

April  6,  1945,  A*  E*  Carpenter,  as  trustee  under  the 
last  will  and  testament  of  Edward  R*  Hall,  deceased,  filed 
his  complaint  in  chancery  to  foreclose  the  lien  of  a  trust 
deed  given  on  premises  in  Evanston,  to  secure  an  indebtedness 
of  130,000  evidenced  by  a  promissory  note.  After  the  Issues 
were  made  up  the  cause  was  referred  to  a  master  in  chancery 
who  took  the  evidence,  made  up  his  report  and  recommended  that 
a  decree  of  foreclosure  be  entered  as  prayed  for.  Objections 
which  afterward  stood  as  exceptions  were  overruled  and  on 
October  1,  1945,  a  decree  of  foreclosure  and  sale  in  the  usual 
form  was  entered.  October  25,  1945,  defendants  filed  a  notice 
of  appeal  and  a  motion  that  the  ale  be  stayed  pending  an 
appeal  to  this  court.  The  motion  was  denied  and  on  the  next 
day  an  order  was  entered  approving  defendants'  appeaj.  bond. 
The  bond  is  not  in  the  record  but  on  the  oral  argument  it 
was  admitted  that  the  bond  was  a  cost  bond  for  "250.  Afterward 
the  iroperty  was  sold  by  the  master  to  plaintiff  for  $22,500. 
November  1,  1945,  the  master's  report  of  sale  and  distribution 
was  approved  and  a  deficiency  decree  for  15,381.72  was 
entered  against  defendants.  November  17  they  filed  notice  of 
appeal  from  the  decree  of  November  1,  1945, 

The  record  discloses  that  June  23,  1928,  tfayland  L. 
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Cooroft  and  Elsie  Cocroft,  his  wife,  executed  their  prommissory 
note  payable  to  hearer  for  #30,000  due  five  fcears  after  date 
with  Interest  at  5  l/2  per  cent  per  annum  and  to  secure  the 
payment,  on  the  same  day  executed  their  trust  deen  conveying 
the  premises  in  question  to  the  Chicago  Title  ft  Trust  Company, 
Trustee,.  The  premises  were  improved  by  a  2  and  one-half  story 
and  basement  frame  residence  located  in  Svanston.  The  property 
was  originally  owned  by  Edward  R»  Hall  who  sold  it  to  the 
Cocrofts  who  took  in  part  payment  the  note  and  trust  deed* 
Some  6  months  afterward  the  Cocrofts  sold  the  property  to 
defendants,  Samuel  Dick  Pryce  and  Elizabeth  Drew  Pryce,  his 
wife,  for  &26, 500  cash  and  theyaassumed  the  $30,000  mortgage. 
When  the  indebtedness  came  due  June  23,  1933,  Edward  R,  Hall, 
by  his  son,  Edward  B.  Hall,  and  defendants,  executed  a  written 
agreement  extending  the  time  of  payment  for  a  period  of  5  years 
or  until  June  23,  1938*  And  on  June  23,  1938,  the  same  parties 
executed  another  agreement  extending  the  time  of  payment  of 
the  $30,000  for  a  period  of  6  years  or  until  June  23,  1943, 
That  extension  agreement  further  provided  that  if  the  Pryce s 
should  pay  $5,000  on  account  of  the  principal  on  or  before 
June  23,  1939,  the  indebtedness  evidenced  by  the  note  for 
#30,000  would  be  reduced  to  #20,000  and  the  rate  of  interest 
to  4  l/2  per  cent  upon  the  $20,000,  By  the  terms  of  the 
extension  agreements  all  of  the  provisions  of  the  trust  deed 
except  as  therein  ©hanged,  should  continue  in  force  and  effect. 
No  part  of  the  $5,000  mentioned  was  paid.  May  3,  1041,  the 
son,  Edward  B.  Hall,  wrote  defendant,  Samuel  Pryce  saying: 
"When  the  note  which  I  hold  for  ray  father's  account,  secured 
by  mortgage  on  your  residence  at  the  above  address,  [1735  Chicago 
Avenue,  Evanston,  Illinois]  comes  due  in  June,  1943,  I  hereby 
agree,  if  you  request  it,  to  renew  the  loan  for  another  period 
of  five  years  on  the  same  terms. "  The  father,  Edward  R.  Hall, 
the  owner  of  the  note  and  trust  deed  died  testate  shortly 
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before  June,  1  543  and  plaintiff,  A,  E.  Carpenter,  was  appointed 

executor  and  trustee  under  the  .ill  and  apparently,  after 

the  estate  was  closed  in  Florida,  plaintiff  held  the  note  as 

trustee  and  afterward  filed  this  suit*  No  part  of  the  principal 

has  been  paid  and  the  interest  was  paid  to  June  23,  1943  but 

no  payment  of  interest  was  made  thereafter* 

Defendants  contend  that  the  indebtedness  did  not  become 
due  June  23,  1943  for  the  reason  that  they  were  entitled  to 
have  the  time  of  payment  extended,  in  a  cordance  with  the  letter 
of  May  3,  1941,  as  above  quoted* 

The  evidence  further  shows  that  after  Mr,  Hall,  Sr's 
death,  defendants  called  on  his  son,  were  advised  of  that  fact 
and  they  then  took  the  matter  up  with  Mr,  C  rpenter,  the  plaintiff. 

Counsel  for  plaintiff  say  that  it  was  admitted  on  the 
hearing  before  the  master,  and  is  admitted  here,  that  any  agree- 
ment made  by  Mr,  Hall,  Jr.,  would  be  binding  on  his  father's 
estate  but  they  point  out  that  under  the  evidence,  the  defendants 
did  not  seek  to  have  the  time  of  payment  extended  either  by 
Mr.  Hall,  Jr.,  or  plaintiff,  Mr.  Carpenter,  June  15,  1943, 
defendant,  Mr,  Pryce,  wrote  Mr.  Carpenter  at  Orlando,  Florida, 
stating  that  he  usually  had  dealt  with  Mr,  Ed,  Hall  regarding 
the  Evanston  matter  and  had  called  on  him  but  found  he  was  no 
longer  representing  the  father,  who  had  died.   The  letter 
continued:   "As  you  know  the  property  is  now  valued  at  $17,000,00 
or  thereabouts.  The  bank  has  offered  to  take  over  the  loan  at 
approximately  $10,000.00,  I  presume  you  would  like  to  settle 
the  estate.  I  should  like  very  much  to  settle  the  mortgage 
for  about  $10,000.00,  If  you  are  willing  to  carry  the  mortgage 
at  §10,000.00,  I  will  pay  5%   the  first  year,  5#  the  second 
and  4  1/2^  thereafter  for  the  term  of  the  mortgage.  I  trust 
that  t  is  will  meet  with  your  approval  and  shall  be  glad  to 
hear  from  you."  Two  days  afi  rward,  June  17,  1943,  Carpenter 
replied  acknowledging  receipt  of  the  letter  and  statins  that 
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the  mortgage  was  one  of  the  assets  belonging  to  the  estate 
Of  Edward  R#  Hall,  deceased,  of  which  he  ms  acting  as 
executor;  that  the  mortgage  >vas  left  in  trust  with  directions 
as  to  disposition  of  the  money  when  paid;  that  "I  am  not 
particularly  interested  in  a  reduction  of  the  principal  amount. 
It  is  my  duty  to  make  the  fund  produce  as  much  income  as  possible 
and  at  the  same  time  preserve  the  fund  so  far  as  possible  for 
the  future  owners.  *** 

"If  your  offer  is  to  pay  -10,u00,00  and  wipe  out  the  mortgage, 
I  think  that  I  oan  say  at  present  that  the  offer  is  rejected." 
Afterward,  July  28,  1943,  Mr.  Pryce  again  wrote  plaintiff 
acknowledging  the  letter  of  June  17,  stating  that  he  had  recently 
solicited  several  parties  as  to  the  value  of  the  property  and  tnat: 

"The  concensus  of  opinion  seems  to  be  that  the  place 
will  not  bring  more  than  $15,000  if  sold  at  forced  sale,  I  should 
be  glad  to  have  you  verify  this  figure  and  if  you  find  it 
correct  will  suggest  the  following  proposition, 

"The  present  mortgage  to  be  reduced  to  #15,000,  the 
full  valuation  of  the  property,   Said  mortgage  to  run  for  at 
least  five  years  with  the  privilege  of  renewal  for  a  second  five 
years,  and  bear  interest  at  the  rate  of  four  and  one-half  per 
cent  payable  semi-annually;  we  to  have  the  privilege  of  making 
pre-payments  of  $500  or  multiples  thereof  on  any  interest  day 
by  giving  written  notice  sixty  days  in  advance, 

HWe  believe  this  is  the  maximum  that  can  be  realized 
from  this  property  and  feel  that  we  should  receive  consideration 
ahead  of  any  possible  buyer  at  the  same  figure, H 

Plaintiff  did  not  reply  to  this  letter  until  May  15, 
1944,  when  he  refers  to  defendants'  letter  of  June  15,  1945, 
above  quoted,  and  says:    "The  #10,000  which  you  offered  was  not 
at  all  satisfactory,  and  at  this  time  I  will  be  pleased  to  receive 
some  further  word  from  you  as  to  your  position,  and  In  the  mean- 
time I  am  discussing  the  matter  with  those  primarily  interested, " 
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There  was  further  correspondence  hut  no  agreement  was  reached 

and  this  foreclosure  suit  was  brought. 

The  master  and  the  chancellor  each  found  there  was  no 
valid  agreement  between  the  parties  to  extend  the  time  of 
payment  beyond  June  23,  1943.  But  we  think  the  evirenoe  shows 
that  defendants  did  not  ask  that  they  be  given  a  further 
extension  but  submitted  a  new  proposition  which  was  rejected. 

Upon  a  consideration  of  all  the  evidence  in  the  record, 
w©  are  clearly  of  opinion  that  the  finding  is  in  accordance 
with  the  evidence.  The  decree  of  the  Circuit  court  of  Cook 
county  is  affirmed. 

DEGREE  AFFIRMED. 

Matchett,  P.  J.,  and  Miemeyer,  J»,  concur. 
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Wheat,  J. 


This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  Sangamon  County  ordering  appellant,  Centennial 
National  Bank,  to  pay  appellee,  William  B.  Finn,  the  sum 
of  *1Q,2?0.67,  with  interest,  as  a  result  of  an  accounting 
relating  to  transactions  involving  certain  real  estate 
known  as  the  Opera  House  in  Virginia,  Illinois.  This 
accounting  was  ordered  by  a  prior  decree  of  said  Court, 
which  decree  was  substantially  affirmed  by  this  Court  on 
appeal.   (Downing  v.  Finn,  308  111.  App.  566. )  As  the 
opinion  in  sueh  case  is  printed  in  abstract  form,  a  brief 
history  of  the  entire  transaction  and  litigation  is  herein- 
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after  set  forth  for  the  purpose  of  making  the  issues  In  the 
current  appeal  more  understandable.  Such  eondenaation  is 
difficult  as  the  report  of  proceedings  comprises  over  nineteen 
hundred  pages. 

In  1915  and  1916,  a  foreclosure  proceeding  was  had 
in  the  Circuit  Court  of  Cass  County  involving  the  Opera  House 
property  against  which  the  bank  held  a  junior  mortgage.  A 
certificate  of  sale  was  issued  in  the  name  of  Henry  Jacobs 
who  later  assigned  the  same  to  Finn.  As  to  most  of  the  sub- 
sequent proceedings,  one  dominant  issue  was  as  to  whether 
Finn  dealt  directly  with  Jacobs  or   was  fraudulently  induced 
to  make  the  deal  by  the  cashier  of  the  bank.  A  lister's  deed  \ 
was  issued  to  Finn  in  1917,  by  virtue  of  the  certificate  so 
purchased  by  him,  and  he  went  into  possession.  In   1926,  the 
mortgagor,  Downing,  was  successful  in  a  suit  to  redeem  the 
property  because  of  defective  foreclosure  proceedings  Involving 
the  subject  of  fraud  on  the  part  of  the  bank.  In  such  suit, 
an  accounting  was  had  by  the  Court  between  Downing  and  Finn. 
While  this  suit  was  pending,  on  August  31,  1933,  Finn  filed 
a  cross-bill  against  the  bank,  charging  that  the  latter  was 
the  real  party  in  interest  as  defendant  in  the  Downing  suit, 
charging  fraud  by  the  bank  in  hia  purchase  of  the  Jacob's 
certificate  of  sale,  and  asking  for  an  accounting  between 
himself  and  the  bank.  He  was  successful  in  this  action  and 
the  decree  granting  him  relief,  entered  May  19,  1939,  was,  in 
substance,  affirmed  by  this  Court  as  above  stated.  Thereafter, 
the  Circuit  Court  referred  the  matter  of  accounting  to  a  special 
mater  in  Chancery,  whose  report  of  findings  was  approved  by  the 
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Circuit  Court  and  embodied  in  its  decree  of  December  16, 
1944,  which,  as  aforesaid,  ordered  the  bank  to  pay  to  Finn 
the  sum  of  '"10,270.67,  and  interest.  This  decree  also 
dismissed  ft  complaint,  in  the  nature  of  a  bill  of  review, 
filed  by  the  bank  against  Finn,  during  the  pendency  of  the 
accounting  suit,  which  complaint  prayed  for  vacation  of  the 
decree  of  Hay  19,  1939,  on  the  ground  of  fraud,  and  for 
Judgment  against  Finn.  It  Is  from  this  decree  of  December  16, 
1944,  ordering  the  payment  under  the  accounting  and  dismissing 
the  complaint  in  the  nature  of  a  bill  of  review  that  this  appeal 
has  been  taken. 

The  action  of  the  Court  in  dismissing  the  complaint 
in  the  nature  of  a  bill  of  review  will  first  be  considered. 
The  complaint  charges  that  Finn  comioitted  a  fraud  upon  the 
Circuit  Court  and  this  Court  by  his  testimony  in  the  earlier 
proceeding,  upon  which  the  decree  of  May  19,  1939,  was  based. 
In  substance,  this  testimony  was,  according  to  the  complaint, 
that;  in  the  earlier  proceeding,  Finn  falsely  testified  that  he 
purchased  the  certificate  of  sale  from  the  bank,  and  not  from 
Jacobs,  for  the  sua  of  $9,000.00,  and  that  he  purchased  the 
picture  show  outfit  from  Jacobs  for  ,;450.00,  whleh  was  a 
different  and  separate  transaction.  The  complaint  alleges 
that  in  connection  with  the  subsequent  testimony  of  Finn  on 
March  27,  1942,  he  produced  a  memorandum  a3  follows: 
*  SJemorandum  of  Agreement  between  Henry 

Jacobs  and  *.  B.  Finn:  Sale  of  Certificate  of 

Sale  Tureman  Opera  house  and  picture  show  outfit. 

Contract  to  be  drawn  on  terms  agreed  on,  by  Chas. 

A.  Gridley.   Total  consideration  59,450.00. 
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Expense  to  be  deducted  for  today  reels  12.50 
Express  ;';2.00  ?B.rmv   65^  Piano  player  '2.00 
tights  '1.00  raise  1.05  Total  J20.00  I>ease 
to  be  assigned.  Cash  paid  "450.00 

Henry  Jacobs 
m».  B.  Finn  tt 
Re  testified  that  this  was  written  by  Henry  Jacobs,  signed 
at  the  latter1 s  home,  March  10,  1917,  in  the  presence  of 
Mrs.  Jacobs  and  her  daughter. 

A  careful  examination  of  the  pleadings  in  the 
earlier  proceedings  indicates  that  the  issue  was  not  whether 
Jacobs  was  the  owner  of  the  certificate  of  purchase,  as  this 
was  admitted,  but  whether  the  bank  had  induced  Finn  to  make 
the  deal  regardless  of  the  ownership  of  the  certificate,  and 
whether  the  bank  promised  to  protect  Finn  and  to  see  that  he 
obtained  good  title.  The  evidence  as  to  such  issues  indicates 
that  it  was  recognized  by  both  sides  that  Jacobs  had  the  legal 
title  to  the  certificate  of  sale,  but  there  is  no  evidence 
that  he  ever  tried  to  pursuade  Finn  to  buy  it.  The  real  issue 
was  as  to  whether  the  bank  fraudulently  induced  Finn  to  become 
a  purchaser  of  the  said  real  estate  and  whether  Finn  suffered 
loss  thereby.  The  certificate  of  sale  was  issued  to  Jacobs, 
March  20,  1916,*  Finn's  testimony  was  that  his  negotiations 
with  the  bank  began  in  January,  1917,  and  continued  until  the 
deal  was  completed  in  March  of  that  year;  his  testimony  was 
considered  as  credible  by  the  prior  findings  of  the  Master, 
the  Trial  Judge,  and  this  Court  in  the  former  appeal.  The 
execution  of  the  memorandum  in  question,  Harch  10,  1917,  aas 
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not  contradictory  of  Finn's  prior  testimony  but  la  consistent 
therewith,  being  bat  one  incident  of  many  necessary  to  the 
consummation  of  the  transaction.  The  evidence  Justifies  the 
decree  of  May  19,  1939,  and  the  prior  affirmance  by  this  Court 
of  such  decree.  It  does  not  appear  that  if  such  memorandum 
had  been  produced  in  the  earlier  proceeding  it  would  have  been 
of  such  an  important  and  decisive  character  as  would  have  pro- 
duced a  different  result  nor  wm&A  a  different  conclusion  have 
:  been  drawn  from  the  entire  evidence.  The  Court  »s  not  in  error 
in  dismissing  this  complaint  for  nant  of  equity. 

As  to  the  accounting,  consideration  will  next  fee 
given  to  the  matter  of  the  profit  on  the  transaction  relating 
to  the  Virginia  Building  and  Savings  Association  stock.  In 
1917,  upon  receiving  a  deed  for  the  property,  Finn  executed 
a  note  of  36,000.00,  secured  by  a  mortgage  on  the  Opera  House, 
to  the  Virginia  Building  and  Savings  Association  and  subscribed 
to  a  like  amount  of  its  stock.  In  the  following  120  months, 
through  monthly  payments,  the  stock  matured  to  a  value  of 
#6,000.00,  which  was  paid  to  Finn  Instead  of  being  applied 
toward  the  cancellation  of  the  mortgage.  The  decree  permitted 
Finn  to  have  a  credit  in  the  accounting  for  a  sum  of  "581.34, 
which  represented  earnings  or  dividends  over  and  above  the 
fixed  rate  of  interest  then  being  paid  by  the  association,  which 
sum  the  bank  claims  should  be  credited  to  it.  Although  the 
decree  of  May  19,  1939,  ordering  the  accounting,  provided  that 
the  bank  was  to  account  to  Finn  "for  all  losses  #  #  *  sustained 
or  suffered  on  account  of  the  supposed  purchase  of  said  real 
estate,  including  all  money  and  obligations  paid  the  aaid 
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Centennial  Jlational  Bank  or  said  Virginia  Building  and 
Savings  Association",  we  believe  that  the  stock  transaction 
was  so  inseparably  interwoven  in  the  entire  subject  matter 
as  to  require  a  construction  of  the  decree  directing  Finn 
to  account  for  his  profit,  as  well  as  hla  loss,  in  the  trans- 
action. 

The  remaining  disputed  njatter  relates  to  the  rental 
value  of  the  Opera  House.  The  bank  contends  that  such  value 
was  fixed  in  the  original  accounting  suit  brought  by  Downing 
at  the  sues  of  $000.00  per  year,  unheated,  under  and  by  which 
computation  instead  of  the  bank  owing  Finn  any  amount,  the 
latter  would  be  indebted  to  the  bank  in  the  sum  of  "2,367.57, 
or,  if  the  aforesaid  stock  profit  were  included,  in  the  sua 
of  1,948.91.  In  the  instant  ease,  the  rental  value  was  fixed 
at  S500.00  per  year,  with  credit  for  the  cost  of  heating.  The 
bank  charges  that  the  matter  is  res  adjudicata  because  Finn  was 
an  active  defendant  in  such  suit  and  because  the  issue  was  the 
same  as  in  the  later  and  accounting  suit  between  Finn  and  the 
bank.  The  general  rule  seems  to  be  that  as  between  co-defendants, 
the  judgment  adjudicates  nothing  which  Bight  have  been,  but 
which  was  not  in  fact,  put  in  issue  between  them,  but  if  an 
adjudication  of  issues  is  made  between  co-parties,  it  is  res 
adjudicata  in  subsequent  litigation  between  them,  even  though 
their  separate  answers  did  not  purport  to  raise  such  issues  as 
to  each  other.  In  so  far  as  their  rights  and  obligations  are 
dependent  upon  their  rights  or  obligations  toward  their  common 
adversary,  the  judgment  adjudicating  the  latter  is  conclusive 
upon  co-defendants  in  subsequent  litigation  between  them. 
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(I  Freeaan  on  Judgments,  5th  Sd.  see.  425) .  It  ia  also 
the  general  rule  that  the  only  parties  concluded  by  a  decree 
are  adversary  parties  and  the  matter  determined  must  be  In 
Issue  between  them,  either  by  pleadings  or  in  fact.  If  no 
issue  between  co-defendants  in  a  chancery  suit  is  presented 
and  adjudicated,  the  decree  is  not  evidence  in  favor  of  either 
party  against  the  other.  (Renfro  v.  Hanon,  ggg  111.  353). 

It  ssust  be  kept  in  mind  that  the  issue  in  the 
original  suit  of  J3ownlng  related  to  the  right  to  re&eesi  and 
121®. t  the  matter  of  rental  value  was  incidental;  that  the  decree 
In  that  suit,  which  was  not  appealed  tvoa,   specifically  stated 
that  the  foreclosure  proceedings,  in  so  far  as  the  bank  was 
concerned,  constituted  &   fraud  upon  the  Court  by  reason  of 
which,  the  decree  of  foreclosure  was  set  aside.  Subsequently, 
Finn  obtained  leave  to  file  a  cross-bill  based  upon  the  fact 
that  he  was  only  a  nosinal  defendant  in  this  suit;  that  the 
real  defendant  ms  the  bank;  that  the  attorneys  appearing  were 
those  retained  and  paid  by  the  bank  and  that  he  relied  upon 
the  promises  of  the  bank  to  protect  his  interests,  lie  also 
pointed  out  that  he  isas  charged  with  an  item  of  *8,853.65 
for  raoney  which  the  bank  received  and  kept,  which  error  is 
admitted  by  the  bank.  In  other  words,  Finn's  position  was, 
and  is,  that  the  bank  was  the  real  defendant,  that  there  was 
no  privity  in  interest  and  that  he  was  merely  co-operating 
with  such  bank  in  reliance  upon  its  promise  of  protection. 
In  permitting  the  filing  of  the  cross-bill  by  Finn  against 
the  bank,  the  Trial  Court  presuct&bly  concluded  that  they  were 
not  adversaries  in  the  Downing  suit.  The  Circuit  Court,  in 
its  decree  of  Kay  19,  1939,  likewise  found  that  the  said  bank 
"not  only  promised  to  protect  William  B.  Finn  and  see  that  he 
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got  a  good  title  "but  apparently  considered  the  Downing  suit 

its  own  law  suit  and  protected  William  B.  Finn  at  its  own 

escpense  toy  defending  the  same  until  the  final  determination 

thereof.'1     This  Court,  on  appeal ,   likewise  stated,    "Under  the 

terras  of  said  decree,   it  was  adjudicated  that  the  foreclosure 

proceedings  and  sale  thereunder,   including  the  certificate  of 

purchase,   were  voids   that  a  fraud  had  been  committed  In  obtaining 

certificate  or 

the  order  of  sale,   the  f  oreelo ©ure.  and  the  issuance  of  the/j purchase 
in  question  and  that  said  certificate  was  absolutely  void  and 
worthless  froa  the  tirae  of  its  execution.     It  is  a  fair  deduction 
that  the  lawyers  who  obtained  the  decree  of  foreclosure,   the  order 
of  sal Cj  and  the  Issu^ace  of  thea*  certificate*    perpetrated  this 
fraud  for  and  j n  behalf  of  the  bank,  with  notice  and  knowledge 
to  the  bank's  agents  and  attorneys.     Therefore     the  bank  is 
chargeable  with  the  eaiae  •  «•  #  the  obtaining  of  the  foreclosure 
in  the  first  instancy and  the  issuance  of  the  certificate  of 
purchaserfwere  a  fraud  upon  the  Court, In  which  the  bank,   through 
its  agents,  had  participated.     The  selling  of  the  certificate, 
which  was  a  spurious  Instrument,  by  McDonald  to  Finn,  amounted 
to  fraud  and  deceit^for  which  the  bank  was  responsible." 
(Doming  y.  .Finn,  supra.). 

In  view  of  this  state  of  the  record  relating  to  the 
repeated  determination  by  several  special  masters  in  Chancery, 
the  Trial  Court,  and  this  Court,  no  conclusion  can  be  drawn 
but  that  the  bank  committed  a  fraud  upon  Finn;   that  at  the 
earlier  hearing,    in  which  Downing  v&n  the  plaintiff,   the  said 
Finn  was  not  adequately  represented;   that  no  issue  was  made  as 
between  his  theory  of  the  case  and  that  of  the  bank  and  that  the 
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sole  interest  of  tine  bank  in  3ueh  case  was  to  obtain  the 
best  settlement  possible  with  Doming,  ignoring  the  interests 
of  Finn  in  such  proceeding;  and  that  Finn  had  no  adequate 
opportunity  of  cross  examination  of  -witnesses.  Under  these 
circumstances,  it  cannot  be  said  that  the  Interests  of  Finn 
and  the  bank  were  identical  in  the  accounting  between  Downing 
and  the  real  defendant,  the  bank.  The  defense  of  res  adjudicata 
is  not  applicable. 

It  is  further  contended  that  Finn  should  be  denied 
relief  by  reason  of  laches;  that  he  adopted  the  original 
?!aster»  s  findings  as  to  rental  value  by  making  then  a  part 
of  Ms  cross-complaint,  claiming  only  one-half  of  the  heating 
expense  and  delaying  his  change  of  position, claiming  credit 
for  all  heating  expenses,  for  eight  years,  at  which  time 
certain  witnesses  had  died. 

A  reading  of  the  cross-complaint  filed  by  Finn, 
August  31,  1953,  discloses  that  the  gist  of  his  action  waa 
the  wrongful  acts,  jaisrepresentatlons  and  fraud  committed  by 
the  bank  to  his  damage  in  the  sum  of  $60,000.00.  His  principal 
prayer  for  relief,  then,  was  that  an  accounting  be  ordered, 
and  the  attaching  to  his  cross-complaint,  as  an  exhibit,  the 
raster's  report  in  the  suit  brought  by  Downing,  was  for  the 
apparent  purpose  of  pointing  out  the  Inequitable  position  he 
was  then  in.  He  did  not  know  that  he  was  to  get  the  desired 
relief  until  the  opinion  of  this  Court  was  filed,  October  15, 

1940,  and  re-hearing  was  denied,  February  5,  1941.  Pursuant 
to  the  order  of  this  Court,  the  Circuit  Court,  on  September  8, 

1941,  entered  its  modification  decree.  On  December  8,  1941, 
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he  filed  his  action  to  amend  his  cross-complaint,  by 
claiming  credit  for  all  heating  expenses.  M  cannot  say 
that  the  Trial  Court  erred  in  allowing  this  amendment ,  or 
in  its  decree  approving  the  findings  of  the  Master  thereunder. 
The  subject  of  the  amendment  did  not  constitute  a  new  cause  of 
action  &nsl  was  germane  to  the  original  relief  sought. 

It  is  urged  that  the  Master  and  the  Court  should 
hare  considered  as  competent  evidence  the  former  testimony 
in  the  Downing  suit  of  three  witnesses  who  have  since  died. 
This  is  considered  as  immaterial  on  the  question  as  to  whether 
the  finding  of  the  Trial  Court,  on  rental  value,  was  against 
the  manifest  weight  of  the  evidence,  as  we  cannot  say  that 
such  was  the  case,  even  had  such  tpstiraony  been  considered 
competent . 

The  decree  of  the  Circuit  Court  should  be  modified 
so  as  to  require  Finn  to  account  for  his  profit  on  the  stock 
transaction  of  the  Virginia  Building  and  Savings  Association, 
with  interest,  and  to  that  extent,  directions  for  modification 
are  ordered,  otherwise  said  decree  Is  affirmed. 

The  Circuit;  Court  is  hereby  directed  to  modify  its 
decree  a®  herein  provided,  otherwise  said  decree  is  affirmed 
and  said  cause  remanded  for  such  modifications. 

Decree  affirmed  in  part, 
reversed  in  part  and  remanded 
with  directions. 
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Appellant,  Henry  H.  Morey,  has  appealed  from 
an  order  of  the  Circuit  Court  of  Macon  County  taxing  as 
costs  an  allowance  of  |1300.00  for  Plaintiffs'  solicitor's 
fees  in  a  partition  suit  in  whleh  he  was  a  defendant. 

Edward  F.  Carr,  by  Ms  Will  probated  in  1919,  left 
to  his  wife,  Mary  Carr,  a  life  estate  in  the  real  estate  in 
question,  with  remainder  to  his  daughter,  Millie  Stombaugh, 
and  his  son,  J.  Arthur  Carr.  Mary  Carr,  the  widow,  died  on 
November  18,  1942,  and  immediately  thereafter,  Millie  Stombaugh 
filed  the  partition  suit.  In  1937,  Henry  K.  Morey  received  a 
sheriff's  deed  for  the  one-half  interest  of  J.  Arthur  Carr,  as 
a  result  of  sale  under  certain  Judgments. 

In  her  partition  complaint,  Millie  Stombaugh  alleged 
that  through  her  father's  will,  the  death  of  her  mother  and 
the  sheriff's  deed  to  Morey,  that  the  lands  were  o-amed  in 
equal  parts  by  herself  and  Henry  H.  Morey,  Thereafter, 
counterclaims  were  filed  by  Morey,  asking  for  an  accounting 
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as  to  rents,  and  by  J.  Arthur  Carr,  charging  that  the 
sheriff's  deed  to  Morey  was  void  and  that  he,  Carr,  was 
the  owner  of  one-half  of  such  property. 

Th®  Circuit  Court  entered  a  decree  finding  that 
the  sheriff's  deed  to  Morey  was  void  and  directed  that 
partition  should  be  made  between  Millie  Stombaugh  and 
J.  Arthur  Carr,  but  that  the  latter  should  pay  Morey  the 
amount  represented  by  the  Judgments.  From  that  decree, 
Morey  prayed  an  appeal  to  the  Supreme  Court,  where  such 
decree  was  reversed  and  the  Circuit  Court  was  directed 
to  enter  a  decree  awarding  partition  between  Millie  Stombaugh 
and  Morey  in  equal  shares.   (See  Stombaugh  v.  Morey,  588  111. 
392).  This  was  done  and  the  property  subsequently  was  sold 
by  the  Master  to  Millie  Stombaugh  for  $22, 560. 00 ,  following 
which,  the  Court  allowed  solicitor's  fees  for  the  attorney 
of  Millie  Stombaugh  to  be  taxed  as  costs.  From  the  order 
making  this  allowance,  the  appeal  is  before  this  Court. 

Morey's  contention  is  that  no  attorney's  fees 
should  be  assessed  in  the  suit  as  costs ,  because  the  suit 
was  not  an  amicable  one;  that  Morey  was  required  to  employ 
an  attorney  to  protect  his  interests,  &n&   that  the  attorneys 
for  Millie  Stombaugh  did  not  sustain  in  the  Supreme  Court 
her  complaint  filed  in  the  Circuit  Court. 

While  there  is  some  merit  in  the  contention  that 
Morey  was  required  to  employ  an  attorney  to  protect  his 
interests,  yet  it  can  be  said,  in  general,  that  the  contest 
was  not  between  the  plaintiff  and  Morey  but  between  Carr  and 
Morey.  It  is  obvious  that  the  ultimate  finding  as  to  owner- 
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ship  was  exactly  as  alleged  in  the  complaint.  He  believe 
the  Supreme  Court  effectively  and  conclusively  disposed  of 
the  questions  raised  by  the  defendant  in  this  appeal  by  its 
findings  in  the  case  of  Stombaugh  v.  Morey,  supra,  wherein, 
in  reply  to  the  prayer  of  Morey  that  future  proceedings  in 
the  partition  suit  should  be  based  upon  his  cross- complaint 
and  counterclaim,  it  was  stated,  "The  complaint  filed  by 
Millie  Stombaugh  set  forth  the  judgment  and  proceeding  by 
which  appellant  acquired  his  deed  and  alleged  he  was  the 
owner  of  all  interest  devised  to  J.  Arthur  O&rr.  The  contest 
arose  between  appellee  (Garr)  and  appellant  (Morey)  by  virtue 
of  the  counterclaims  they  filed.  Attention  is  also  called  to 
discrepancies  in  reference  to  certain  unreleased  mortgages. 
These  discrepancies  as  to  interests  are  not  sufficient  to 
deprive  plaintiff  {Stombaugh}  from  proceeding  with  the  parti- 
tion under  her  complaint. H 

We  find  that  the  solicitor  for  the  plaintiff  properly 
set  forth  the  interests  of  the  parties  in  the  complaint  for 
partition,  that  the  Supreme  Court  directed  that  the  proceedings 
relating  to  the  sale  continue  under  such  complaint,  and  that  the 
allowance  of  attorney's  fees  as  costs  was  discretionary  with  the 
Trial  Court.  There  is  no  technical  rule  governing  the  exact 
apportionment  of  costs  in  a  partition  suit  but  the  Court  is 
required  to  apportion  the  costs  equitably  and  no  error  occurs 
in  taxing  costs  against  the  property  unless  the  Trial  Court 
abuses  its  discretion.   (Dellartinl  v.  DeMartini,  585  111.  128). 
We  believe  the  discretion  of  the  Trial  Court  was  not  abused  in 
this  case  in  the  allowance  of  attorney's  fees  as  costs  against 
the  property  and  the  decree  of  the  Circuit  Court  is  therefore 
affirmed. 

^  Affirmed. 
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THEODORE  ORBAN  and  ALBIE  ORBAN, 
Plaintiffs  and  Appellees, 

vs. 

CLARENCE  MICBAL  and  JOHN  0.  STOLL, 
Defendants, 


JOHN  0.  STOLL, 


Appellant 


Appeal  from 
circuit  court, 
Lake  County* 


% 


Bristow  J. 

This  appeal  comes  to  us  from  the  uu£age  county  circuit  court 
where  Judgment  was  entered  for  plaintiffs  and  against  appellant  John 
Stoll  in  the  total  sum  of  '452.500.00,     There  was  an  automobile 
accident  that  occurred  on  state  Route  81  *■  in  Late   county  on  February 
2S,   1941  ^wherein  Theodore  Orban  was  fright  fully  injured,     Fifty 
Thousand  Dollars  ($80,000.)   of  the  Judgment  was  entered  in  his  behalf. 
Theodore's  *ife,  Albie,  was  much  less  seriously  injured.     Che  was 
awarded  Twenty- five  Hundred  Dollars   (%*,500.)   by  the   Jury. 

On  December  17,   1941,   the  plaintiffs  filed  their  complaint*, 
naming  clarence  Michal  as  the  sole   defendant  and  charging  him  with 
operating  his  automobile  negligently  in  six  different  respects.     Ht 
was  also  charged  with  wanton  and  wilful  misconduct.     To  this  complaint 
clarence  Michal,   on  February  17,    1942,   filed  a  pleading  denominated 
"Answer  and  counterclaim,"  in  whioh  he  alleged  due  oere  on  his  part 
and  charged  plaintiffs  with  being  negligent  and  also  with  wanton  ad 
wilful  misconduct.     Defendant  Michal  claimed  damages  in  the   sum  of 


■ 


- 


act'x 


.*1 


, 


■ 


■ 


, 


9 


•  00*908,               aim  Xstfo*   set; 

J    >*'.  J'>     StftfOH     ©i  3     J  fid*    tfflsSXOQ* 

s*w  B«tf-  al»i»dr  r*1  X*9X   ,5S 

am  §bw  .  e*wo6o9rfT 

Kfr  ^rf   (.008,  swT  baft*  air© 

,X*«X   «VX  nedassosU  eo 

iloR  wt  (loan 

•H     .  o$ttt  «Xd  BaJ:;fa«cro 

it«tf-ttA*  da  osXa  srsw 

tffiw  oaX* 


-  2  - 

?ive  Thousand  Dollars   ($5,000*)     Plaintiffs  answered  the   counter- 
claim on  March  6th,   1942* 

On  February  13,   1943  plaintiffs  filed  their  amended  compleint, 
making  John  D.  Stahl  a  new  party  defendant*     To  this  amended 
complaint  Miohal  filed  his  answer  and  counterclaim,   claiming  damage 
In  the  sum  of  Ten  Thousand  Dollars   (410,000*)  and  alleging  sub- 
stantially what  was  contained  in  the  pleading  first   filed.     John  D* 
Stahl  was  charged  with  nu-gllt.iiatly  driving  his  automobile  upon  route 
21  M-when  he  could  not  do  so  with  reasonable   safety  and  withasrt  *  <=>^ 
giving  any  warning  of  his  intention  to  do  so.     On  i»pril  2,   1943^011 
filed  his  answer  to  the  complaint  and   counterclaim,   claiming  to  be 
free  from  negligence.     On  November  29,   1944  plaintiffs  amended  their 
amended  complaint  increasing  the  ad  damnum  to  one  Hundred  Thousand 
Dollars   (1100,000*)   and  making  the   defendants  name   to  appear 
correctly,   namely  John  0*  -toll. 

This  is  what  happened:-     On  Sunday  afternoon  at  about  four 
thirty-  a  clear,   dry  day-  four  automobiles  were  proceeding  southward 
on  state  Koute  21  at  a  point  about  four  miles  south  of  the  Village 
of  Halfday.     The  highway  at  that  point  was  paved  with   concrete  and 
consisted  of  four  lanes  of  ten  feet  each,     defendant  Stoll  in 
company  with  Major  xempleton  of  the  U.K.  Army  was  driving  south 
from  his  home  in  Northbrook  enroute  to  uhicago.     He  drove  his  car 
completely  off  the  pavement  onto  the  west  shoulder  and  stopped  and 
fixed  the  left  side  of  the  hood  which  had  become  unfastened.     The 
second  oar  appearing  on  the  scene  was  that   of  defendant   ularence 
Michal.     He  was  driving  southward,   occupying  the  west  lane, 
traveling  at  about  twenty  miles  per  hour,   and  accompanied  by  his 
wife  who  was  riding  in  the   front  seat  with  him.     The   third  car  was 
driven  by  ularenoe*s  brother,   (ieorge  Miohal.     It  was  proceeding  in 
the  same  lane  at  the  same   rate  of  speed  and  about   fifty  feet   to  the 
rear  of  his  brother.     The  Michal  brothers  had  come   from  the  summer 
home  of  George  which  was  located  in  McHenry,    Illinois*^ about  thirty 
miles  from  the  scene  of  the  accident.     The  fourth  car,   occupied  by 
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the  plaintiffs,  was  proceeding  southward  in  the  inside  lane  of* 
the  second  lane  from  the  west.  It  was  being  driven  by  its.  Orban, 
and  her  husband  was  seated  to  her  right,  their  hone  was  at  Round 
Lake  Beach,  seventeen  miles  from  the  scene  of  the  accident , end 
their  destination  that  afternoon  was  aerwyn,  Illinois,  where  a 
sister  of  Mrs.  Orban's  resides. 

Mrs.  Orban  first  saw  the  Miehal  cars  when  she  was  four 
or  five  hundred  feet  north  of  the^rmum   she  was  passing  the  oar 
of  clarence  Michel,  he  turned  to  the  left,  whereupon  the  left 
front  fender  of  ularenoe»s  oar  struck  the  right  front  fender  of 
the  Orban  car  which  "wobbled"  down  the  road  and  crashed  into  a 
tree  on  the  right  side  of  the  road,  atoll  testified  that  after 
he  had  fixed  the  hood  he  climbed  back  into  his  car,  looked  in  the 
rear  view  mirror,  saw  traffic  coming  some  two  to  three  hundred 
feet  to  the  north,  flashed  a  light  <ftn  the  rear^and  proceeded  to 
gradually  nudge  his  way  back  on  to  the  pavement. 

clarence  Miohal  testified  that  stoll»s  car  pulled  right 
on_jto  the  pavement,  thus  necessitating  him  to  swerve  suddenly  to 
the  leftvand  that  in  doing  so  he  struck  the  Orban  car.  clarence's 
wife,  alien,  testified  that  -ftefca&Jg  oar  suddenly  got  in  front  of 
them  and  that  her  husband  had  to  swerve  sharply  to  the  left. 
George  miohal  testified  that  atoll  pulled  out  suddenly  without 
giving  any  warning. 

Mr.  Orban  testified  that  when  his  ear  reached  the  clarence 
Michal's  car,  the  atoll  car  turned  left  in  front  of  it,  the  Miohal 
oar,  which  ran  into  his  oar.  he  said  the  Stoll  automobile  entered 
onto  the  pavement  at  a  45  degree  angle.  He  also  said  ttes,  motor 
raced  and  car  wobbled  and  struck  a  tree, and  his  next  consciousness 
was  at  the  hospital.  Albie  Orban  testified  that  she  did  not  see 
the  Stoll  car  at  any  time, and  when  the  collision  with  the  Miohal 
car  occured,  she  was  thrown  against  her  husband,  and  her  foot 
seemed  to  be  pressed  upon  the  accelerator,  then  they  hit  a  tree 
end  she  looked  down  and  saw  V**   hone  of  her  ankle  "sticking  out". 
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'"hat  transpired  after  the  collision  must  be  given  some 
attention*  ueorge  raicaai  testified  that  -toll  was  leaving  the 
scene  of  the  accident,'  that  he  stopped  him  with  the  warning  that 
he  was  the  cause  of  the  accident  and  should  wait  for  the  police,* 
and  that  btoll  said,  "fhere  is  nothing  the  matter  with  me,  to 
hell  with  him**}. He  further  testified  that  atoll  was  mumbling, 
soalled  of  llquor^aad  in  his  opinion  was  drunk.  .Sllen  Miohal 
testified  that  her  husband  clarence  stopped  the  atoll  car^and 
that  she  talked  to  otoll.  she  told  him  that  he  had  caused  the 
accident  and  was  not  going  away*  His  reply  %o   her  was  that  he 
was  on  his  way  to  vhicago  and  "didn't  have  time  to  bother  with 
these  people",  ahe  further  related  that  he  "started  swearing",'"^  Kqt 
he  was  blurry-eyed  and  amelled  of  liquor,and  further  said,  "I 
know  the  man  was  drunk* • 

As  to  this  feature  of  the  event, atoll  testified*  that 
Major  xempleton,  upon  discovering  the  seriousness  of  the  accident, 
went  to  the  nearest  telephone  and  called  for  the  police  and  an 
ambulance.  He  admitted  that,  while  waiting  for  the  major's  return, 
he  was  sitting  in  his  oar  and  was  approached  by  a  man  and  lady  who 
said  he  was  responsible  for  the  accident ^and  he  replied jtfce*  If 
you  will  examine  my  tracks  on  the  grass,  indicating  my  gradual 
approach  to  the  highway,  you  will  see  I  was  in  no  way  responsible." 
Stoll  further  testified  that  he  showed  the  police  officer  his 
tracks,  gave  him  his  name  and  other  information  requested  of  him 
by  the  policeman,  whereupon  he  left  the  scene  of  the  accident  with 
the  officer's  permission,  iie  testified  that  he  had  one  drink  before 
dinner  and  was  not  Intoxicated* 

Sussell  Bott  testirieci  that  he  t<as  a  laember  of  the  ueerfield 
police  force  and  deputy  sheriff  of  Lake  uounty,  and  that  he  came  to 
the  scene  of  this  accident  as  the  result  of  a  phone  call.  He 
corroborated  atoll's  account  with  respect  to  the  automobile  tracks 
on  the  shoulder.and  said  he  talked  to  and  observed  the  defendant 
and  i*^i  he  was  not  in  any  way  under  the  influence  of  liquor. 
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Major  -fempleton     at  the  time  of  the  trial     was  a  colonel     fighting 
in  JSurope  and  did  not  testify. 

On  the  day  of  the  trial^plalntiffoand  defendant  atoll  made 
a  motion  to  dismiss  Michal*s  counterclaim  for  want  of  proseoution 
which  was  allowed.     Not  in  the  presence  of  the  jury, the  oourt 
interrogated  clarence  Mlohal  who  said  his  attorney,  Bernard  Decker, 
had  sjiit  him  because  he  oould  not  pay  his  fees.     At  the  close  of  the 
plaintiffs'   case , their  counsel  announced  in  the  presence  of  the  jury, 
"Inasmuch  as  there  is  no  apparent  negligence  on  the  part  of  ularenee 
Miohal,   I  aslc  that  he  be  dismissed  as  a  party  defendant  to  the  suit." 
This  motion  was  allowed* 

Stoll  offered  in  evidenoe  the  several  answers  and  counterclaims 
of  clarence  Michal  filed  on  February  17,   1942  and  February  23,   1943^ 
and  explained*^  in  tfeciLr  pleadings  4&*  stated  that  the  Orban  car  was 
traveling  in  excess  of  sixty  miles  per  hour.     She  trial  oourt  sus- 
tained an  objeotion  to  this  offer,     counsel  for  appellant  insisted 
that  the  trial  oourt  erred  in  this  respect.     Appellant  advances  the 
theory  that  such  evidence  was  admissible  for  the  purpose  of  showing 
the  interest  of  ularenee  Miohal*     «»  jury  was  fully  informed  of  the 
fact  that  Clarence  Miohal  had  been  a  defendant  and  a  counterclaimantj 
and  in  that  respect  was  vitally  interested,     tfhere  was  no  foundation 
laid  for  his  impeachment, and  Miohal  no  longer  being  a  party  defendant 
but  simply  a  witness/  pleadings  a##  not  admissible  to  contradiot 
-jfcfrjStg  testimony.     Harrison  v.  Thaokaberry,   248  111.  512. 

Needless  to  say  appellant  made  motions  for  directed  verdict 
at  the  close  of  plaintiffs'  case  and  at  the  close  of  all  the 
evidence.     It  is  argued  here  that  the  court  erred  in  overruling 
these  motions. 

Appellant  contends  that  both  plaintiffs  were  guilty  of 
contributory  negligence.     To  support  this  argument  it  is  claimed 
that  Mr.  Orban  should  have  told  his  wife  that  stoll's  automobile 
was  about  to  enter  upon  the  pavement  and  caution  her  to  be  on  the 
alert.     It  is  further  claimed  that  Mrs.  orban  should  have  seen  the 
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atoll  automobllerand  should  have  reasonably  anticipated  that  it 
would  turn  suddenly  in  front  of  the  Miohal  car  .and  should  have 
anticipated  the  swerving  of  the  tdiohal  oar  to  the  left}and,   if 
she  had  done  so  and  managed  her  oar  with  due  regard  to  those 
conditions,   the  accident  would  not  have  happened*     Appellant's 
counsel  cite  many  cases  in  support  of  their  argument,   but  all  are 
clearly  distinguishable  from  the  instant  case*     we  do  not  believe 
that  the  court  erred  in  overruling  defendant's  motions  for  directed 
verdict,   nor  do  we  believe  that  the  jury  w<<^5  not  Justified  in 
finding  by     t >•?  verdicts  that  both  plaintiffs  were  in  the  exercise 
of  due  oare  ■£**•  their  own  safety* 

Appellant  further  contends  that  the  verdicts  were  excessive^ 
and  that  the  trial  court  erred  in  giving  certain  instructions 
relate  to  damages.     Instruction  number  two  state*!   that  it 

was  unnecessary  for  any  witness  to  have  expressed  an  opinion  on 
the  amount  of  damages  ^but  that  the  jury  could  "make  such  estimate 
from  the  facts  and  circumstances  in  proof*"     i>nd  in  instruction 
number  three  this  language  was  used: "in  determining  the  amount  of 
damages,   the  jury  has  the  right  to  and  should  take  into  considers* 
tion  all  the  facts  and  circumstances  as  proved  by  the  evidence 
before  them**     It  will  be  noted  that  in  neither  instruction  was 
the  jury's  determination  of  the  amount  of  damages  limited  to  the 
evidence  with  reference  to  damages*     In  Garvey  v.  The  Chicago 
Railways  Company,   339  111*  276  a  damage  instruction  contained  this 
language:   "In  determining  the  amount  of  damages  •  •  *  have  a  right 
to  take  into  consideration  all  the  facts  and  circumstances  you 
believe  are  proved  by  the  evidence  before  you*"     In  condemning 
the  giving  of  that  Instruction,  but  not  reversing  therefor,   the 
oourt  said:   "An  instruction  whloh  does  not  require  the  assessment 
of  damages  to  be  based  upon  evidence  as  to  damages  for  which  the 
law  allows  recovery  is  improper*"   (Illinois  central  Hailroad 
Company  v*  Johnson,   221  111*  42*)     vve  do  not  believe  the  appellant 
is  in  a  position  to  take  advantage  of  this  error  in  this  court* 
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Before  the  instructions  were   reed  to  the    Jury  and  out  of  their 
presence,   the  court  and  counsel  for  all  parties  were  going  over 
all  instructions  and  this   is  what  transpired- 

The  Court:     "We  will  first  take  up  the  plaintiffs*  instructions." 
Mr.  Runyard:     "There   is  no  objection  to  plaintiffs  instructions 
numbers   1,    2  and  3.H 

Mr.  Runyard:     "There  is  no  objection  to  plaintiffs'   instructions 
numbered  4,   5,   6,   7." 

In  the  case  of  Rohrhof  v.  Schmidt,    218  111.  535,   the  court  said: 
"It  certainly  will  not  be  contended  that  appellant   could   be  permitted 
to  sit  by  and  see  the   court  do  things  which  he  claims  to  be  injurious 
to  him  and  make  no  objection,   and  then,  upon  appeal,   assign  these 
same  aota  as  error  and  have  the  decree  reversed  on  that  ground." 

The  Supreme  uourt  in  '.estern  Springs  Park  District  v.  Lawrence, 
343  111.  302,   states  at  page  311:     "Even  if  there  was  error  committed, 
a  party  cannot  complain  of  an  error  which  he  induced  the  court  to 
make  or  to  whioh  he  consented.     People  v.  uleraents,   316  111.  282; 
McKinnie  v.  Lane,   230  id.  544;   Glos  v.  Murphy,   225  id.  53;   connese  v. 
Indiana,    Illinois   and  Iowa  Railroad  Co.,    193  id.  464;    Oliver  v. 
Oliver,   179  id.  9;   Smith  v.  Kimball,   128  id.  583:    2  R.  0.  L.   238." 
Also  in  Ke liner  v.  Schmidt,    328  111.  426,    the    uourt   says  at 
page  430:     "There  is  no  principle  of  law  more  familiar  than  that  a 
party  shall  not  be  permitted  to  assign  for  error  that  which  the   oourt 
has  done  at  his  request  or  with  his  consent,     consensus  tollit 
errorem.      (Nixon  v.  Illxon,   268  111.  524;  People  v.  Zimmer,    £38  id. 
607;  McKinnie  v.  Lane,    230   id.  544}   Sheridan  v.  Oity  of  uhicago, 
175  id.  421;   uheney  v.  Ricks,   168  id.  533;   Smith  v.  Kimball, 
128  id.  583.)" 

As  we  have   indicated,   the  plaintiff  Theodore   Orban  wa» 
terrifically  injured.     He   suffered  a  fracture   of  the   pelvis,   and 
there  was  a  fracture  of  the    neck  of  the   femur  and  the  pubic  bone 
on  the  left  side.     Also  he  suffered  a  concussion  of  the   brain  and 
remained  in  a  state  of  shock  and  confusion  for  a  long  time.     There 
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was  a  contusion  of  his  stomach  which  the  doctor  said  necessitated 
«n  operation  wherein  <^ight  inches  of  the  small  Intestine  were 
removed,   ^uring  the  period  of  hospltalizatl  n   his  condition  was 
oronounced  critical  for  several  weeks.   Many  blooi  transfusions 
were  given.   ^uring  the  first  four  months  of  his  illness,  his  weight 
dropped  from  155  pounds  to  87  pounds.   In  ^eotamber,  1941,  Orban 
went  home  from  the  hospital,  but  from  that  time  until  May,  1944 
he  was  confined  to  his  honnt,  and  for  a  greater  oortion  o  f  that  time 
was  in  bed.   By  May,  1944,  the  left  leg  atrophied,  shrivelled,  and 
shortened  until  it  was  four  and  one-half  inches  shorter  and  two- 
thirls  the  size  of  his  right  limb.   At  the  time  of  the  accident 
Mr.  Orban  was  48  years  of  age,  and  during  the  ye  r  prior  thereto 
earned  $5, 700, 00  as  a  tool  maker.   xhe  evidence  abundantly  shows 
Orban  to  be  a  complete  physical  wreck.   We  do  not  believe  150,000.00 
was  excessive. 

The  court  in  passing  on  defendant's  motion  for  a  new  trial  used 
the  following  language:   "The  verdict  is  so  high  and  there  is  some 
other  peculiar  circumstances  ab^ut  the  case,  particularly  that  this 
defendant  was  not  made  a  oarty  until  four  d-ys  before  the  two  ye-rs 
had  expired,  and  the  other  defendant  being  later  dismissed  out  of 
the  case  the  last  moment.   It  is  a  peculiar  case.   However,  I  cannot 
grant  a  npw  trial  just  b°cause  a  case  is  peculiar,  I  must  have  some 
allege!  grounds  for  granting  a  npv  truial."  We  agree  with  the  court 
that  this  is  indeed  a  peculiar  case.   Indeed  it  is  so  strangely 
peculiar  that  we  believe  that  justice  demands  that  this  case  be  re- 
tried. 

The  testimony  of  the  two  Michel  families  is  so  inherently  imoro- 
bable  and  contradictory  that  ifT  is  worthy  of  little  belief.   Clarence 
Michel,  in  February,  1942,  was  a  defendant.   Later  he  filed  his  counter- 
claim, claiming  damages  in  the  sura  of  $10,000.00,  and  charging  the 
Orbans  solely,  with  causing  his  Injuries.   He  specified  in  his  plead- 
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Ing  six  different  respects  in  which  the  Orbans  were  careless.   Yet, 
appellant  Stoll  was  not  brought  into  the  picture  for  almost  two 
years.   Then  we  find  at  the  time  of  the  trial  that  Clarence  Michel 
discontinued  being  a  defendant  and  counterclaimant ,  and  suddenly 
became  a  very  willing  witness  for  the  plaintiff  and  against  the 
defendant  Stoll.   Ciarence  no  longer  was  of  the  opinion  that  the 
Orbans  were  at  fault;  that  they  were  driving  their  c°r  at  a  speed 
in  excess  of  sixty  miles  per  hour;  that  they  were  negligent  in  the 
several  respects  as  he  had  previously  indicated  in  his  counterclaim, 
But ,  he  suddenly,  after  a  lapse  of  several  yeprs,  end  by  some 
"peculiar"  process  concludes  that,  Stoll  was  the  guilty  onef  Vftiy  he 
would  not  do  so  at  the  earliest  possible  moment  is  no  doubt  one  of 
the  peculiar  aspects  of  the  case  that  the  Court  had  in  mind  when 
he  made  his  pronouncement. 

Can  you  visualize  that, if  a  drunken  driver  were  to  turn  sharply 
in  front  of  you  into  your  lane  of  treffice  causing  you  to  suddenly 
t^un  into  and  collide  with  a  third  car,  you  would  first  blame  the 
driver  of  the  t&ird  car  for  causing  the  accident  instead  of  the 
drunken  driver  who  ^nurned  sharply  in  front  of  you? 

On  the  day  of  the  trial,  the  entire  MLchal  family  displayed 
themselves  as  hostile,  bitter  and  biased  witnesses  against  Stoll. 
The  testimony  of  George  and  ^llen  Michal  in  particular  are  replete 
with  volunteered  conclusions  that  were  calculated  to  create  strong 
feeling  against  defendant  Stoll.   They  were  anxious  and  willing 
witnesses,  seeking  at  every  opportunity  to  leave  with  the  Jury  the 
impression  th  t  Stoll  was  drunk,  endeavoring  to  flee  and  leave  the 
scene  of  the  accident;  that  he  used  profanity  when  he  was  sought  to 
remain  and  take  an  interest  in  the  injured  persons.   The  only  disin- 
terested witness  was  the  policeman  who  testified  that  Stoll  was  not 
unier  the  influence  of  liauor  in  the  least.   It  does  not  seem  reason- 
able that  the  officer  wouli  have  released  him  so  promptly  hei  he  been 
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in  a  state  of  lntoxiC8tlon  as  described  by  the  Michals.   The  police- 
man^ was  certainly  in  a  position  to  know,  and  it  was  his  business  t© 
know  if  Stoll  was  Intoxicated.   Ke  walked  and  talked  with  Stoll,  and 
he  was  shown  the  tracks  th.-t  his  err  had  made  on  the  grass  shoulder 
as  he  had  gredually  "nudged"  his  way  b-ck  onto  the  pavement.   The 
tracks  showed  no  abrupt,  forty-five  degree  turning  of  his  car. 

The  plaintiffs'  case  was  almost  wholly  dependent  uoon  the 
testimony  of  the  M'chals  families.   Inherent  in  the  testimony  of 
Clarence  Michal  are  so  many  improbabilities  and  contradictions 
that  its  falsity  is  demonstrated.   His  story,  as  related  on  the 
witness  stand  when  considered  in  light  of  his  declarations  made 
previously,  is  quite  contradictory  to  the  laws  of  universal  human 
experience,  and  is  baydnd  the  limits  of  human  belief.   The  other 
Michal  witnesses  were  doubtlessly  under  the  domination  of  Clarence 
Michal,  and  their  credibility  consequently  loses  its  weight.   The 
.Jury  was  never  told  about  the  inconsistent  and  contradictory  posi- 
tions taken  by  Ci?rence  Michal  in  his  pleadings  and  his  testimony. 
Foundation  for  his  impeachment  should  have  been  laid.   Upon  a  retrial 
this  will  doubtlessly  not  be  overlooked. 

In  view  of  the  unsatisfactory  character  of  the  proof  offered  on 
behalf  of  the  plaintiffs,  and  in  view  of  the  convincing  character 
of  the  direct  and  positive  oroof  of  a  completely  disinterested 
witness  offered  on  behalf  of  the  defendant,  we  have  reached  the 
conclusion  that  the  verdicts  in  this  case  are  contrary  to  the 
manifest  weight  of  the  evidence. 

Cause  reversed  and  remanded  for  aew  trial. 

REVERSED  AND  REMANDED 
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IN  THE 

APPELLATE  COURT  OE  ILLINOIS 

SECOND  DISTRICT 

October  Term,  A.  D.  1945 


.  /o 


CHIOGO  TITLE  ND  TRUST  COMPANY 
AS  TRUSTEE  UNDtfR  TRUST  NO.  W 
19162, 

Plaintiff, 


vs 


A.  L.  WALKER,  APPELLEE  and 
C'VRL  VEND  LEY,  APPELLANT, 

DEFENDANTS. 


Br  1  stow,  J. 


326I.A./3 


Appeal  from  Circuit  Court 
Du  Page  County 
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In  the  Circuit  Court  of  ^u  Page  county,  the  °hicago 

Title  and  Trust  Company  as  trustee  under  Trust  No.  W  19162 

filed  an  interpleader  proceeding  wherein  It  was  claimed  that 

A.  L.  Vainer,  aopellee,  end  Cr-rl  Venll<=y,  appellant,  were 

real  estate  pp-ents,  both  claiming  to  be  the  procuring  cause 

of  the  sale  of  certain  re^l  estate  to  William  Rapp  and  Evelyn 

Rapp,  his  wife.   The  Chicago  *itle  and  Trust  Company  deposited 

six  hundred 
Two  Thousand/thirty  one  dollprs  and  twenty  cents  (£2631.20) 

with  the  clerk  of  the  °lrcuit  Court,  and  prayed  the  court  that 

appellant  and  appellee  be  made  parties  defendant j  that  they 

be  required  to  file  their  respective  answers  setting  forth  their 

claims  to  this  real  estate  commission;  and  that  there  be  entered  an 

injunction  restraining  '"alker  from  prosecuting  a  certain  suit  that 

he  had  instituted  in  the  ^incult  ^ourt  of  Du  Page  wounty  v.herein 

he  sought  recovery  of  his  commission.   This  injunction  vaa  granted 

and  made  permanent,  and  the  answers  of  apoellant  and  appellee 

vert  filed,  and  trial  was  had  without  a  Jury,   "he  trial  court 

entered  a  finding  and  Judgment  for  appellee  Walker  for  the  sum 

of  money  deposited  by  the  Chicago  Title  and  Trust  Company. 
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A  Mrs.  Heinemen,  vho  l^vei  in  Hinsd^l^,  Illinois, 
owned  a  life  estate  in  a  business  property, which  property 
after  her  death  wad  soli  to  the  Rapps.   his  renl  estate  was 
located  in  Hinsdale,  and  shell  be  referred  to  her°rfter  in  this 
opinion  as  the  ^algre°n  propprty.   Next  to  this  proo°rty,  there 
was  located  the  Oswald  building.   In  this  Oswald  building  Rapp 
conducted  a  bakery  business,  and  on  the  second  floor  of  it  Walker 
had  his  offices  wherrt  he  conducted  his  real  estate  business.  Walker 
had  been  a  resident  of  the  village  of  Hinsdale  for  more  than  twenty 
years,  and  throughout  this  period  was  a  duly  licensed  real  estfte 
broker,   ^e  was  the  managing  agent  of  the  Oswald  building,  and  in 
that  capacity  had  many  business  transactions  with  Rapp.   Walker 
also  sold  Rapp's  residence  to  him  in  the  Village  of  Hinsdale. 

Walker's  t°stimony  concerning  his  dealings  with  Rapp  in 
the  instant  case  runs  as  follows.   3ome  time  during  the  year 
1943,  Rapp  came  to  Walker's  office  and  stated  th  t  Lnasauchas 
his  bakery  business  was  proving  quite  profitable  he  was  accumulat- 
ing some  surplus  money  which  he  desired  to  Invest,  and  that  he 
was  thinking  of  buying  a  business  building,  and  asked  Walker  to 
see  what  he  could  find  for  him.   Walker  told  him  that  the  Oswalfl 
building  had  be°n  for  sale  and  that  the  price  was  pround  $^0,000. 
Rapp's  reply  was  that  it  was  something  to  think  about,  and  asked 
what  else  he  had  to  offer.   Walker  and  Rapp  talked  of  several 
other  pleses  of  property  that  might  be  purchased  end  the  prices  that 
might  be  considered.   Then  Mr.  Rapp  inquired  about  the  Walgreen 
property,  and  Mr.  Walker's  reply  was  that  Mrs.  PTein°man  had  a  life 
estate  in  said  property,  and  that  it  would  not  be  ready  for  the 
market  until  and  after  her  death.   After  this  lenghty  discussion, 
Rapp  told  Walker  that  he  would  look  ov^r  some  of  these  properties 
and  would  talk  to  him  later. 
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Walker  further  testified  that  Rapp  came  to,  him  some  time 
in  October  In  1943,  and  expressed  an  interest  In  the  purchase  of 
the  Oswald  building,  but  Walker  told  him  that  it  had  already  been 
sold  to  another  baker  named  Carney  who  lived  In  La  Grange,  Illinois. 
Rapp  on  this  visit  indicated  that  he  desired  Walker  to  continue 
to  try  to  find  a  building  investment  for  him.   Walker  further 
testified  that  Rapp's  next  \risit  to  his  office  was  in  December, 
1943  wherein  Rapp  told  him  that  he  was  very  much  concerned  about 
his  lease;  that  Inasmuch  as  the  new  purchaser  of  the  Oswald  building 
was  also  a  beker,  he  might  want  to  take  possession  of  the  premises 
and  not  renew  his  lease  which  only  had  a  short  time  to  run.   Walker 
obtained  for  Rapp  a  five  year  lease  dated  December  15,  1943. 

Later  on  In  December,  1943,  Mrs.  Hleneman  died,  and  on  the 
19th  day  of  that  month  Mr.  Corbln  of  the  whioago  Title  and  Trust 
Company  called  valker  on  the  phone  and  engaged  him  to  manage  the 
Walgreen  property.   On  th°  same  lay  Walker  phoned  Rapp  and  asked 
him  to  come  to  his  office,  which  Rapp  did.   Walker  told  him  of 
Mrs.  Hein^man's  death,  and  th^t  he  was  assuming  the  management 
of  the  building,  and  that  he  was  of  the  opinion  that  it  could  be 
purchased  and  asked  Rapp  If  he  was  Still  interested  In  such  a  pro- 
position.  Rapp  inquired  as  to  what  the  price  would  be  and  asked 
if  there  were  oth^r  persons  interested  in  buying  it,  and  requested 
Walker  to  keep  in  touch  with  him  regarding  the  same. 

Mr.  Corbln  came  out  to  see  Walker  on  thf=>  21st  of  December, 
1943,  and  brought  with  him  the  management  contr-ct.   At  that  time 
Corbln  asked  Walker  if  he  knew  of  anyboly  that  might  b°  intprested 
in  the  purchase  of  the  Walgreen  property,  vh^reupon  Walker  gave 
him  the  names  of  R^-pp,  Leue,  Davidson,  and  Reinke.   Corpi_n  at  th^t 
time  told  Walker  thct  he  vas  not  sure  b s  to  what  th>=  price  would  be, 
but  he  thought  that  It  could  be  purchased  for  1"60,000  to  $65,000. 
Corbln  and  WRlker  then  had  a  discussion  about  the  sales  of  other 
properties  of  like  character  in  th;- 1  vicinity,  anl  Corbln  upon  leav- 
ing requested  Walker  to  attempt  to  find  a  purchaser. 
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talker  further  testified  that  on  thrt  same  day,  he  tele- 
phoned Rapp  to  corao  to  his  office,   ^hereupon,  he  related  to  him 
all  the  conversation  he  had  had  with  Corbin.   napp  replied  that 
the  price  wsr  ridiculous;  that  no  one  would  pay  so  much  for  such 
an  old  building.  Repp  said  he  wanted  to  see  the  leases,  and  that 
he  would  like  to  know  the  cost  of  maintaining  the  building  and 
the  taxes.   On  December  23rd,  Mr.  Corbin  came  to  talker's  office 
end  brought  all  the  leases  except  the  one  on  th3  premises  occupied 
by  ^algre^n.   Walker  told  Corbin  that  that  was  the  one  that  Rapp, 
a  prosoectibe  purchaser,  was  interested  in  seeing,  and  that  he  would 
like  to  have  it  in  his  office  soon  for  ^app'e  inspection.   On  that 
day  Mr.  Corbin  and  Mr.  Walker  visited  all  the  tenants  in  the  Walgreen 
property  and  notified  them  of  the  change  in  management.   On  the 
same  day,  Walker  requested  Rapp  to  come  to  his  office  again.   On 
this  occaselon  Rapp  inspected  the  leases  and  inquired  abou  the  one 
with  tfelgreens,  whereupon  it  was  explained  that  it  would  be  avail- 
able in  a  few  days.   Raop  stated  at  that  time  that  the  rentals 
should  be  increased  considerably.   Mr.  Corbin  sent  by  mail  the 
Walgreen  lease  to  Walker  on  December  31,  1943.   so,  on  January  4, 
1944,  Rapp  was  again  called  to  Walker's  office  when  he  was  shown 
the  Walgreen  lease  which  contained  a  rental  figure  of  $250.   On 
this  visit  Walker  and  Rapp  discussed  the  taxes,  Insurance  and  heat- 
ing cost.   Aiao,  on  this  occasion  Raop  informed  Walker  th?t  he 
was  not  in  a  position  at  that  time  to  make  an  offer  inasmuch  as 
he  was  not  sure  about  his  draft  status;  that  in  the  event  his  class- 
ification was  changed  and  he  should  be  inducted  into  military 
service,  he  would  not  want  ti   undertake  such  a  big  deal. 

Throughout  the  month  of  January,  1944,  Mr.  Rapp  and 
Mr.  Walker  had  several  interviews  on  this  subject.   At  one  of  them 
Mr.  Rapp  stated  that  he  would  not  pay  more  than  $45,000  for  the 
property,  and  that  he  was  still  unwilling  to  make  an  offer.   He 
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also  asked  Walker  to  give  him  an  opinion  -  sto  what  he  could 
obtain  for  his  residential  property,  and  Walker  reolleS, 
•$11,000  or  $12,000." 

(Dn  January  28th,  Walker  wrote  the  Chicago  Title  and  Trust 
Company  submitting  an  offer  by  a  Mr.  Laue.   This  was  rejected  by 
a  letter  from  a  Mr.  Peterson  vho  held  the  title  as  head  of  the 
sales  department.   It  is  claimed  by  Carl  VenSley,  appellant,  that 
Corbln  was  attached  to  the  managing  rather  than  the  sales  depart- 
ment, and  that  be  had  no  authority  to  employ  Walker  to  sell  the 
property  in  question.   talker  offered  in  evidence  the  letter  refer- 
red to  above  from  Peterson  which  reads  as  follows:  "We  hope  you 
will  be  successful  in  submitting  an  acceptable  offer  for  this  pro- 
perty.  Licensed  brokers  will  be  entitled  to  commissions  at  the 
Chicago  Real  Estate  Board  rate  only  aftar  offers  submitted  by  them 
have  been  accepted  in  writing  by  us  and  sales  complete!. "  We 
agree  with  Walker's  contention  that  giving  consideration  to  this 
letter  and  all  the  frets  ani  circumstances  adduced  on  the  subject, 
Walker  was  fully  authorized  to  s»ll  the  property  in  question  and 
expect  the  usual  commission  If  he  was  successful. 

During  the  month  of  Mprch,  1944,  Rapp  and  Walker  discussed 
the  same  subject,  but  with  no  different  result.   Mr.  Walker  further 
testified  that  on  one  of  Corbln' s  many  visits  to  his  office,  Mr. 
Corbln  had  pointed  out  to  him  Mr.  Rapp  as  the  man  vho  might  buy 
the  building,  and  Mr.  Corbin  is  alleged  to  have  said,  "The  men  in 
overall?",  and  *r.  Walker  replied,  "Yes,  he  wears  them  In  his  bakery 
business."  Again  In  April,  1944,  Rapp  came  to  Walker's  office  and 
examined  the  leasee,  and  inquired  if  a  change  in  the  heating  plant 
would  not  affect  a  reduction  in  th<=  heating  coat.   Mr.  Walker  ad- 
vised Mr.  Rapp  that  the  heating  engineer  of  the  Chicago  Title  and 
Trust  Comppny^  a  ^r>  Cartland,  had  recompensed  such  an  Improvement. 
Rapp  told  Walker  then  that  he  thought  he  would  be  able  to  make  an 
off  soon;  that  he  would  bn  able  to  successfully  negotiate  the  deal 
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without  selling  his  residential  property  Inasmuch  as  his  business 
was  Improving;  and  that  he  had  some  financial  backing. 

It  was  In  June,  1944  that  Mr.  Repp  and  onp  of  his  employees 
named  Schmidt  came  to  Walker's  office  and  discussed  a  matter  in- 
volving 3chlmdt  and  an  attorney  from  Downers  Grove  by  the  mane  of 
Carlson.   It  seems  thst  Rapp  disliked  Walker's  attitude  in  the 
matter  and  made  this  statement,  "I  will  have  no  more  business  with 
you;  this  is  going  to  be  unprofitable,  and  I  will  do  no  more  busi- 
ness with  you  at  all."  This  concluded  Walker's  relationship  with 
Rapp.   A  reading  of  the  record  discloses  thst  the  foregoing  sub- 
stantially details  most  of  the  dealings  betveen  Walker  and  Rapp 
as  testified  to  by  Walker.   There  were  a  few  other  visits  and 
Interviews  and  incidents,  a  recitation  of  which  would  uniuly  length- 
en this  oplhion  without  serving  any  helpful  purpose. 

Rapp  t&ok  the  stand  on  behalf  of  appellant,  Carl  Vendley, 

and  testified  thst  he  never  discussed  with  Walker  the  subject  of 

the  Walgreen  property  in  his  life.   Rapp  testified  that  he  first 

learned  that  the  property  in  question  might  be  for  sale  in  April 

or  May,  194^-,  and  that  he  gained  such  information  from  William  Laue, 

a  plumber  in  Hinsdale.   He  further  testified  that  it  was  not  until 

the  latter  part  of  June,  1944  that  he  finally  learned  of  his  deferr- 

ment  by  his  draft  board;  thst  up  till  that  time  he  had  no  interest 

in  purchesing  any  property;  thst  then  he  went  to  call  on  Mr*?. 

Heineman  and  found  that  she  was  not  at  home;  that  upon  telephoning 

Mrs.  Heineman' s  residence,  he  was  informed  by  Pearl  Duu&phy  that 

she 
Mrs.  Heineman  had  died, and/referred  him  to  the  Chicago  Title  and 

Trust  Company  when  he  inquired  concerning  the  status  of  the  Val- 

green  propertyl 

Rapp  further  testified  that  he  called  John  Kavenaugh,  his 

pers^nel  attorney,  who  introduced  him  to  Carl  Vendley;  thst  Vendley 

interviewed  Rapp  some  time  in  August;  and  that  it  was  through  him 

solely  that  he  acquired  information  about  the  Walgreen  building, 

and  also  through  him  that  after  several  offers  the  building  was 

finally  purchased  for  the  sum  of  fifty  five  thousand  dollars{$55,000) . 
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Pearl  Dumphy  corroborate!  the  testimony  of  Rapp  that  he 
telephoned  the  Heineman  home  and  made  inquiry  about  Mrs.  Helne- 
raanman  and  the  property  In  question.   Walker  is  corroborated  in 
his  testimony  in  several  particulars  by  two  witnesses  namely, 
Mary  Hanson  and  Iona  Jeffery  who  were  stenographers  employed  in 
talker's  office  at  various  periods  during  the  alleged  negotiations 
betve^n  Walker  and  Rapp,   It  appers  that  Mary  Hanson  who  had  been 
regularly  employed  as  Walker's  stenographer  became  a  moth°r  some 
time  in  November,  and  that  immediately  prior  thereto  and  for  sev- 
eral weeks  thereafter  she  was  in  his  office  only  irregularly. 

Leon  D.  McKendry  was  called  as  a  witness  on  behalf  of 
defendant Vendley.   It  appears  from  his  testimony  that  he  was  one 
of  the  *lce-presldents  of  the  Chicago  Title  and  Trust  Company ,  and 
that  he  is  a  manager  of  the  department  that  supervises  sr-iles  of 
property.   H»  testified  that  the  sale  of  the  Walgreen  property  was 
made  through  Mr.  Vendley  for  the  sum  of  $55,000;  th»t  Ar.  Peterson, 
who  had  written  Mr.  Walker,  was  also  in  the  sales  department;  rnd 
that  in  view  of  the  correspondence  between  Peterson  and  Walker, 
Walker  could  rightfully  assume  that  he  was  employed  to  sell  the 
property  in  question. 

Franklin  N.  Corbin,  testifing  on  behalf  of  Vendley,  testi- 
fidd  that  his  duties  with  the  Chicago  Title  and  Trust  Company 
pertained  to  the  supervision  of  real  estate,  the  collection  of 
rents,  and  the  maintenance  of  the  property.   His  testimony  in  the 
main  corroborated  that  of  Mr.  Walker  with  the  exception  that  he 
did  not  remember  the  incident  of  having  had  Mr.  Rapp  pointed  out 
to  him  as  a  prospective  purchaser  of  the  Walgreen  property. 

We  believe  that  the  foregoing  fairly  outlines  the  testimony 
adduced  on  behalf  of  the  parties  hereto,  Walker  and  Vendley.   It 
is  obvious  that  there  is  sharp  conflict  in  the  testimony  of  the  twft, 
It  is  utterly  irreconcilable.  6ne  of  them  certainly  committed 
rank  perjury,  ^ha   trial  court,  by  his  findings,  has  placed  that 
stigma  upon  Rapp.   Giving  consideration  to  all  the  authorities 
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cited  by  both  appellant  and  appellee  In  their  briefs,  we  are  Just- 
ified in  concluding  that  assuming  that  there  wa3  a  valid  listing  of 
the  property  in  question  by  the  plaintiff  with  Walker,  and  assuming 
that  the  trial  court  placed  credence  in  the  testimony  of  Walker, 
then  the  result  is  irresistible  that  Walker  was  the  procurrlng 
cause  of  the  s- le  of  the  Walgreen  property  and  thus  entitled  to 
the  commission  for  selling  the  same. 

It  appears  th^t  Walker  was  the  fir^t  person  to  talk  to  Rapp 
about  the  purchase  of  this  property.   It  "was  Walker' e  efforts  that 
levelooed  In  Rapp  a  desire  to  buy.   here.a  borker  is  the  efficient 
caune  of  producing  a  purchaser  who  Is  ready  and  able  to  buy  upon  the 
terras  fired  by  the  owner,  the  broker  will  be  entitled  to  the  compen- 
sation agreed  upon.   G-roome  vs  Freyer  Engineering  Company  374  111. 
113,  125. 

In  the  case  of  Rranci3CQ  vs  G-o leman .  230  111.  -kop.  455,  the 
tt&&  plaintiff  Francisco  was  a  real  estate  broker  and  the  defendant 
Coleman  listed  with  Francisco  a  farm  In  ^uPage  County  which  was 
wwned  by  Coleman  and  oth°r  members  of  his  family.   ihls  farm  was 

listed  with  Francisco  in  November,  1920.   On  December  9,  1920 

i 
, Francisco  introduced  Lee  as  a  prospective  purchaser,  to  the  owner. 

Lee  eventually  bought  the  farm  by  contract  made  January  17,  1921 
wherein  the  firm  of  Stewart  &  Stockwell  acted  as  the  brokers. 
Frrncisco  brought  suit  to  recover  a/  broker's  commission  and  this 
court  said,  page  469:   "There  is  no  dispute  about  Lee  having  been 
first  pr^ducenATy, the  plaintiff  and  it  cannot  be  seriously  doubted 
that  Lee  n^ver  walvered  in  his  intention  to  buy  the  land  from 
-  the  time  he  looked  at  it  on  December  9.   It  was  not  necessary  for 
the  trial  judge  to  determine  Just  what  prompted  lee  to  endeavor 
to  close  the  deal  through  some  one  else  th?-n  the  plaintiff.  It  is 
apparent  that  he  hed  some  purpose  which  seemed  to  be  sufficient  to 
him.   His  breaking  off  of  negotiations  with  the  plaintiff  anl  taking 
them  up  with  another  brojkerag.e  firm  was  not  the  result  of  any  decis- 
ion on  his  part  not  <to  buy  the  land.   The  circumstances  surrounding 
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the  trsnspction  were  such  tbet  the  defendant  Coleman  oupht  to 
h've  knovn  that  hi  a  agent  Francisco  was  not  being  firly  treated. 
Almost  from  th<*  first  he  suspected  thpt  Stewsrt  &  Stockwell'  s 
customer**  was  Lee.  He  ve.e  repeatedly  admonished  by  the  plaln- 
tiff  that  if  the  customer  turned  out  to  be  lee,  he  would  be  asked 
to  pay  plaintiff  the  commissions  agreed  upon,   *oleman  caw  fit  to 
let  the   matter  drift  and  closed  the  deal  through  his  new  brokers 
without  Baking  any  effort  to  protect  his  original  agent,  who  was 
unquestionably  the  procuring  cause  of  the  sale.   Under  such  cir- 
cumstances the  defendant  cannot  avoid  the  payment  of  the  commissions 
agreed  upon.   Rlgdon  ve   More ,  226  111.  382;  Ogren  tes  Sundell.  220 
111.  App.  584;  gafner  We  Hprron.  165  111.  242. 

Oth^r  Illinois  eases  supporting  the  validity  of  Walker's 
claim  for  commission  are  Wright  vs  McClintock,  136  111.  Apr-,.  4£8, 
441;  Bllie  vs  Duns  worth,  49  111.  App,  187,  191. 

Vendley  was  employed  by  Rapp  through  his  attorney,  Kcvenaugh. 
he  was  apparently  engaged  to  buy  the  Walgreen  property  for  Rapp  as 
cheaply  aspossible.   No  doubt  Vendley  should  be  compensated  for  his 
services,  but  we  believe  this  to  be  Rapp's  obligation. 

In  considering  the  rules  of  law  that  mu?t  guide  this  court 
in  evaluating  the  force  of  the  triyl  court's  finding,  it  appears 
to  make  little  difference  whether  this  case  shall  be  considered  as 
on  in  Chancery  or  as  one  in  Law.   J-he  appellant  in  his  argument  seems 
to  f •  vor  the  view  that  this  case  should  be  reviev;ed  as  one  tridd 
on  the  chancery  side.   The  conclusions  reached  by  a  chancellor  should 
be  sustained  by  a  reviewing  court  unless  they  appear  to  be  palpably 
erroneous.   Phillip  Cr-rey  Manufacturing  £o.  vs  Weygandt,  143  App. 
2$a.   On  the  other  hand,  the  finding  of  the  trial  court  in  a  law 
easels  not  to  be  disturbed  unless  it  is  against  the  clear  and  mani- 
fest weight  of  the  evilance.   MoG-oorty  vs  Benhr.rt,  305  111. fipp. 
458,  462. 
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The  relationship  between  Walker  anl  Rapp  for  more  than 
Haven  yeara  had  been  cordial.   *hey  occupied  the  same  building,  and 
when  Rar>t>  had  *ny  real  estate  problems  he  enlisted  the  assistance 
of  Walker.  Be  learned  that  the  Walgreen  property— according  to  hie 

own  testimony— was  on  the  aarket  in  April  or  Hay,  1944.  He  did  not 
become  angry  with  Walker  until  the  latter  part  of  June,  1944.  xt 
seems  unreasonable  that  he  would  turn  to  a  stranger  in  the  real 

'   estate  business  to  help  in  this  transaction  rather  than  go  upstairs 
and  see  his  old  friend  Walker,  ~lsof  Rapp  feebly  explained  his 

S    B«T©rel  proven  visltjCa  to  Waiker'a  office  during  th«  month  of 

January,  1944  by  affiting  that  he  went  there  at  that  time  to  secure 
a  continuation  of  hi  a  lease  on  his  bakery  property.   The  evidence 
iisclosps,  however,  that  on  December  15,  1943,  he  had  already 
secured  th  t  lease. 

On  the  other  hand,  this  observation  may  os  made  which  lends 
support  to  Rapp'e  version  of  what  transpired  in  this  matter.   In 
June,  1944,  Rapp  went  to  nee  Mrs.  Reineman  at  her  residence  snd 
found  no  one  at  home,  ^hen   he  telephoned  the  residence  and  asked 
for  Mrs.  Heinemam,  and  was  informed  by  Mrs.  %uaphy  that  she  had 
passed  a^'ay  in  December,  1943.   Mrs.  Dumohy,  sn  unimpe^ched  and 
disinterested  witness,  corroborates  Rapp  as  to  the  conversation. 
It  does  seeni  strange  thnt  Rapp  would  call  for  Mrs.  Heineraan  in 
June,  1944,  if  he  had  been  told  in  December,  1943  by  Walker  that 
she  had  passed  away. 

The  trial  court  s^w  and  heard  Rapp  and  Waller  testify. 
He  was  in  a  position  to  observe  their  demeanor  while  testifying. 
We  ave   confronted  here  with  the  long  established  rule  that  where 
there  is  a  conflict  in  the  proof  anl  the  facts  and  circumstances 
in  evidence,  bya  fair  and  reasonable  intendment,  will  warrant  the 
finding  of  the  trial  court,  trying  a  cpse  without  a  Jury,  reviewing 
courts  will  reluctantly,  if  evar,  disturb  such  finding.   Lovry  vs 
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Orr.  6  Til.  (1  Glim)  70,  83;  3axt->n  vr  Dr'ke.  191  Ill.App.  322,  325; 
3ousl;--ugdi  vs  3chum  cher .  270  Ill.App. 79,  S3:   Morgan  vs  ^y err. on. 
20  111.  344,  346;   "hi capo  Rock  Inland  R,  n.  Co.  vs  OrandallT 
4L  111.  App.  2M,  235;   '"'right  vb  Stinger.  263  111.  ftpp.  224,  232; 
Hart  vg  --ilson.  177  111.  APP.  610,  511. 

The  trial  court  in  deciding  thia  c?s^   was  called  upon  to 
search  out  the  truth  snd  determine  where  the  preponderance  of  the 
evidence  (bay  between  Rapp  and  Walker.   v>'e  are  only  required  to 
determine  whether  the  facts,  by  ff.Ir  and  reasonable  Intendment, 
will  warrant  the  finding  of  the  trial  court.  We  do  not  believe 
that  the  trial  court  ves  palpably  erroneous  nor  that  we  would  be 
Warranted  In  holiing  that  the  trie!  court  was  manifestly  wrong  in 
his  finding.   Th.p  finding  of  thQ  trial  court  is  hereby  affirmed. 

JUDGMENT  AFFIRMED. 
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Gen.  No.  10047 


Agenda  No.  2 


IN  THE  APPELLATE  COURT  OF  THE 
STATE  OF  ILLINOIS 


&' 


SECOND  DISTRICT 


February  Term,  A.D.  1946. 


, 


GUY 


ON, 


APPELLEE 


v. 


3  2dI.A.  399 

Appeal  from  the  Circuit 
Court   of  ¥111  County. 


3- 


HATTIE  WAGNER  CROSBY, 
APPELLANT 


Dove,   J. 

The    Jury  In  an   automobile  accident  case  in  the   circuit 
court   of  Will  County  returned  a  verdict  of    $4500.00  in  favor  of 
the  plaintiff  upon  which   judgment  was  entered  and  the   defendant 
has  appealed. 

The    accident   occurred  about   4  o'clock,   P.M.   on  May  30, 
1943,    on  U.   S.    Route  66  in  Will  County  at  a  point   where   it    is 
crossed  by  a  oounty  aid  black  top  highway  known  as  Caton  Farm 
Road.      It  was   raining  and  the  pavement  was  wet.     Route  66  runs 
approximately  north  and  south  and  Caton  Farm  Road  crosses  it   in  a 
general   easterly  and  westerly  direction.     Appellant's  oar,   a  two 
and  one  half   ton  Cadillac,   was   coming  from  the  west   on  Caton  Farm 
Road.      She  was  driving,    accompanied  by  her  84  year  old  mother, 
Appellee's  car,    a  two  door  Chevrolet  coach,   was  coming  from  the 
south  en  route  to  Elgin,   conveying  an  insane  prisoner  from  the 
penitentiary  at    Menard  to  the  State  Hospital  at  Elgin,   having 
previously  left  another  prisoner  with  the  authorities  at  Champaign. 
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Appellee  was  captain  of   the  guards  at  the   penitentiary.      The    car 
was  being  driven  by  his  friend  Raymond  Coleman,  who  lives  at 
Chester,    near  Menard,   and  who  came   on  the   trip  in  order  to   visit 
some   relatives  In  Chicago.     Appellee  sat   on  his  right  in  the  front 
seat  and   the  prisoner  occupied  the  rear  seat.      The  collision  occurred 
about   the  middle  of  the   intersection  of   the   two  highways.     Mr. 
Coleman  testified  that  appellant's   car  smashed  directly  Into  the 
center  of  appellee's   car,    taking  the  left  hand  door  off,    and  that 
he  was   thrown  from  the  car.     After  the   collision  the   car  he  was 
driving  came   to  a  stop  about   70  to   80  feet  north  of    the  intersection 
and  about  3  feet   off  the   east   side  of  the  pavement.      The  front    end 
of  appellant's  car  was  mashed,    the    frame  bent  to  the   left,   and  when 
It   stopped  it  was  headed  west  on  the  north  side  of  Caton  Farm  Road, 
with  the   rear  end  still  on  the  pavement   on  Route  66.     Appellee  was 
severely  injured.      Two  ribs  were  broken,    he  was  bleeding  at  the 
mouth,    suffered  numerous   contusions,   was   in  a  confused  condition, 
and  was  taken  to  a  hospital,   where  he  remained  about   ten  days. 
Medical  testimony  is    to  the    effect  that   he  was   suffering  from 
concussion  of  the  brain,    and  that  he  was  permanently  injured  as 
a  result   of   this   collision.      The  repairs  to  his   car  cost   $473.21, 
and  his  hespltal  and  doctor  bills   amounted  to   $253.00.     Appellant's 
oar  was   so  badly   Injured  that    no  repairs  were  made  and  it  was   junked. 

The   grounds  urged  for  reversal  are  that  the  court  erred  in 
giving   instructions   on  behalf  of   appellee,    in  admitting  testimony 
of  a  non-expert  witness  as  to   the  mental  and  physical   condition  of 
appellee  after  the   accident,    that   the  verdict  is   against  the 
manifest  weight   of  the  evidence,    and  Is    excessive  in  amount.     ^ 

The   testimony  as  to  what  happened  just   before  and  at  the 
time   of  the   collision  isjin   confliot,   and  in  such  case  it   is   essential 
that   the    Jury  be  properly  instructed.      Instruction  7,   given  at 
appellee's  instance,   told  the   jury  that    "If  you  believe  from  a 
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preponderance   of  the  evidence   that   the  accident   In  question  and 
resultant   Injuries   to   Guy  Rlgdon  if   shown  by  a  preponderance  of 
the  evidence,  were   caused  by  the  negligence   of  the   Defendant, 
Hattle  Wagner  Crosby,    as   alleged  In  the   Complaint    or  some  count 
thereof,    and  that   Guy  Rlgdon  himself  was  in  the   exercise  of 
ordinary  care  for  his    own   safety  at  and  before  the   time   of  the 
injury,   then  you  should  find  the  Defendant    guilty." 

Where  the  owner  of  a   car  is  riding  in  it,    he  has  not 
only  the  right  to  possession  of  it  but  has  such  possession  and  he 
necessarily  retains   the  power  and  the  right  of  controlling  the 
manner  in  which  it   is  being  driven  unless  it  is   shown  that   he  has 
contracted  away    or  abandoned  that  right.      He  likewise  has  the  duty 
to  control  the    driver.      (Palmer  v.   Miller,    380  111.    856,    260).      The 
question  of  ordinary  care  on  the  part   of  the  driver   of   appellee's 
car,    as  well  as  appellee's   own  ordinary   care,   was   thus  an  element 
of  appellee's  right  to  recover.     A  fatal  objection  to   the  ?th  in- 
struction,   urged  by  appellant,    is   thatitfc  disregards   the   element   of 
ordinary   care   on  the  part   of   the  driver   of  appellee's  oar,   and 
directs  a  verdiot.     While  an  instruction  which  does   not    direct  a 
verdict  may  be  cured  by   other  instructions  when   all    of  them  are 
considered  together  as  a   series,    (Chicago   City  Railway  Co.   v.   Mead, 
206  111.   174;   Chicago   Union  Traction  Co.   v.   Hawthorn,    211  111.    367), 
it   is  well  settled  that  where  an   instruction  directs  a  verdict, 
all  the  elements  necessary  to  sustain  such  a  verdict  must  be  con- 
tained in  the   instruction  and  if  such  an  instruction  omits  an 
element  necessary  for  recovery  it   is  not    cured  by  other  given 
Instructions  and   the   giving  of    such  an  Instruction  constitutes 
reversible  error.      (Hanson  v.    Trust   Company  of  Chicago,   380  111. 
194,    197:      Illinois  Iron  and   Metal  Co.   v.   Weber,    196  111.   526,    531; 
Chicago  and  Alton  Railroad  Co.   v.   Kuokkuck,    197  111.   304;   Cantwell 
v.   Harding,    249  111.   354,    358;    Cromer  v.    Borders  Coal  Co.,   246  111. 
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451,    457). 

Appellant   also  complains  that    the    Instruction  is  bad 
because   it  refers   the   Jury   to  the   allegations   of  the  complaint. 
Such  references   to  the  complaint  have  been  repeatedly  criticised 
by  our  courts   of  review,    but   are  generally  held  not   reversible 
error  where  the  complaint    states  a  complete   cause  of  action,    but   if 
the  instruction  is  peremptory  and  the    complaint   omits   a  necessary 
element    of   the  cause  of    action,   the  giving   of  the    instruction  is 
reversible  error.      (Krieger  v.   Aurora,    Elgin  and  Chicago  Railroad 
Go.,    242  111.    544,    551.)     In  the   instant    case  while   the  abstract 
does  not  disclose  whether  the   complaint   alleges   that  the  driver  of 
appellee's  car  was  in  the    exercise  of  due   care  and   caution  at  the 
time   and  place  of    the   collision,    an   examination  of    the  record 
shows  that  appropriate  allegations    in  this   regard  are  made. 
Complaint   is   also  made  that    this  instruction  assumes  that  the 
plaintiff  was  injured.     As  the    judgment   must    be  reversed  and  the 
cause  remanded  for  a  new  trial  on  account  of  the  error  first 
above  mentioned,   the  parties  upon  such  retrial  will  have  an 
opportunity  to  have  the   jury  correctly  instructed  and  further 
consideration  of   this   contention  is   unnecessary. 

The   8th  and  the    9th  given  instructions   are  peremptory  in 
their  nature  and  are  subjeot   to  the   same  fatal  objection  as  the   7th 
instruction.      The    9th  instruction  is  also  subject  to  the  further 
objection  that   it  does  not   limit  the  damages  to  those  alleged  in 
the  complaint.      (Chandler  v.    Gifford,    223  111.  App.    486). 

The   4th   given  instruction  is  subject  to  the   objection 
that  the  jury  could  understand  from  it  that  appellee's   car  had 
the  right    of  way  at  the   intersection,    regardless  of   the  relative 
distances  of    the  two   cars  from  it,    and  their   respective  speeds. 
(Partridge  v.   Enterprise  Transfer   Co.,    307  111.  App.    386). 

The  1st,  3rd,  5th  and  10th  given  instructions  omit  proper 
elements,  unnecessary  to  be  detailed  here,  as  they  can  be  corrected 
on  a  new  trial.     The   5th  instruction  also  tells   the   jury  that   they 
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"should"   take   Into  consideration  certain  elements.     A  better 
usage  is   that  they   "may"   do    so.      (Rudin  v.    Wheelock,    249  111. 
App.    249). 

Appellant  also   claims   that   the  trial   court  erred  in 
admitting  the  testimony  of  Mr.    Coleman,    a  non-expert  witness   as 
to  appellee's  mental  and   physical  condition  after  the  accident. 
The  witness  testified  that   he  had  known  appellee  for  ten  years 
prior  to  the   accident   and  had  lived  at  his   home  about   six  years 
just  before   the   accident   happened;    that    Ms   physical  condition 
was    Hall  right"  and  he  was  healthy  and  strong  before  the   accident; 
that   in  the  accident   he  was    "knocked  out"  and  was  in  a  dazed 
condition  which  lasted  until  he  was   taken  to  the  hospital;   that 
"There  is  a  difference  in  his  condition  as  tc  what  it  was   before 
the  accident.      He   just    doesn't   seem  the  same   as  he  used  to  be. 
Isn't  as  oheerful  and  friendly  as  he  used  to   be.      I   can  notice 
a  difference   in  his  mind  and  memory.     He  doesn't  seem   to   remember 
things   as  good  as  he  used  to."     He  further  testified  that   lie  had 
seen  appellee  every  few  days  since  the  accident  up  until  the  time 
of  the  trial  which  occurred  on  January  31,    1945. 

It  is  well   settled  that  before  a  non-expert  witness   is 
entitled  to   express   an  opinion  as  to  the  mental  capacity  of 
another  person  he  must  state  sufficient   facts   and  circumstances 
upon  which  to  base  it.      The   question  of  whether  the   facts  stated 
form  a  sufficient  basis   for  such  an   opinion  is  one   for  the  trial 
court   to  determine,   and  unless  the  court  has  abused  the  discretion, 
the  admission  of   such  testimony  will  not  effect  a  reversal. 
(Catt  v.   Hobins,    305  111.    76,    82:    Ergang  v.   Aiderson,    378  111. 
312,    316).      Long  and  intimate  acquaintance  and   opportunity  to 
observe  the  person  x;hose  mental  capacity  is    the   subject  of 
Inquiry  is   sufficient   to  permit  the  expression  of   an  opinion  as 
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to  his  mental  capacity  by  a  non-expert  witness  who  states 
sufficient  facts   upon  which  to  base  such  opinion,    the  weight    of 
the  testimony  being  a  question  for  the   jury.      (Chicago  Union 
Traction  Co.   v.   Lawrence,    211  111.   373;    Britt  v.    Darnell,    315   111. 
385,    401;   Peters  v.    Peters,    376   111.    237,    242,    243;    Ergang  v. 
Anderson,    378  111.   312).      The   facts  upon  which  the  witness  based 
his   opinion  were  his  long,    intimate  acquaintance  with  appellee, 
his   frequent   contaots  with  him  6lnce  the  accident,   his  impaired 
memory  and  the    difference  In  his   disposition.     The   plaintiff 
testified,   without  objeotion,   to  his  impaired  memory,    and  Dr. 
Rooney,  who   attended  him  while  he  was   in  the  hospital,    testified 
that  the  injury  to  his  brain  will  and  apparently  had  caused  some 
disturbance  in  his   memory.      Dr.    Kuhlman,   his   physician  since  he 
left  the   hospital,    testified  that    he  administered  phenobarbltal 
In  order  to  make   him  rest   a  little   better,    reduce  nervousness, 
and  make  him  less  irritable.     We  do  not  think  that    the   error, 
if  any,    in  admitting  the   testimony  of  Mr.    Coleman,   was  prejudicial, 

It   is   unnecessary  to  pass  upon  the    claims    that   the 
verdict  is   against    the   manifest  weight   of  the  evidence,   and  that 
it  is   excessive.     For  the  errors   referred  to  the  Judgment  of  the 
trial  court   is  reversed  and  the  cause   is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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AGENDA  NO.    5 


IN  TIE   APPELLATE  COURT   OF  THE 
STATE  OF   ILLINOIS 


SECOND  DISTRICT 
FEBRUARY  TERM,  A.    D.    1946. 


r 

) 

0.   A.    BROCK,  ) 

PLAINTIFF*APPELLANT,    ) 

v.  ) 

GUY  DERBY,  ) 

DEFEND  ANT -APPELLEE.   )  '' 

) 


7 i 


o  ,c  o  I  */5u  4  (1 0 

APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
PEORIA  COUNTY 


Dove,    J. 

This   cause  Is  here  by  an  appeal   from  a  deoree  of  the 
circuit  court  of  Peoria  County,   dismissing  for  want   of   equity  a 
complaint  in  a  suit  by  appellant  against  appellee  for  speolfic 
performance  of  a  written  option  executed  by  appellee's  grantor, 
granting  appellant  an  option  for  a  lease  of   160   acres   of  marsh 
land  In  Marshall  County   for  the  official  duck  hunting  season  of 
1944. 

Appellant  had  leased  the  premises  from  the  owner  for 
the  duck  hunting  season  each  year  from  1936  to  1943  inclusive,    the 
general  pr oo edure  being  to   take  an   option  each  year  for  the  next 
duck  hunting  season.      His    lease  for  the   1943  season  was  preceded 
by     such  an  option.      On  October  6,   1943,    he  procured  a  written 
option  from  Georgiana  X.   ?&lmer,    also  known  as  Georgiana  Y.   Palmer 
Brown,    the  owner,   for  such  a  lease  for   the   oiBLcial  duck  hunting 
seasoti  of  1944,   paying  her  $30.00  therefor.      This   option  providing 
for  a  rental   of   $475.00  less  the   $30.00  paid  in  the  event   the 
option  was  exercised.     The   option  provided  that  it   shall  be  binding 
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upon  the  executors,    administrators   and   assigns   of  the  parties. 

On  January  20,   1944,    appellee  procured  a  written  lease 
of  the  premises  from  the  owner  for   two  years  from  the   date  thereof, 
for  a  cash   rental  of   $1700.00  and  this   lease  was  recorded  on 
January  21,    1944.      The   option  of  appellant  was  recorded  on  March 
11,    1944.      On  May  6,    1944,    appellee  took  title  to  the  premises  by 
a  warranty  deed  from  the  owner,    and  the  deed  was  recorded  on  May 
8,    1944.      Other  sportsmen  were  associated  with  both  appellant  and 
appellee,    and  interested  in  the   respective  leases. 

On  June  8,   1944  appellant  caused  to  be  served  on 
appellee  a  written  notice  of  his  election  to  exercise  his   option, 
with  a  demand  for  a  lease  conformable  therewith,    and  a  tender  of 
$445.00  as  the  balance  of   the  rent .     The  constable  who  served  the 
notice  testified  that  appellee  said,   x<dth  profane  expletives, 
that  he  had  paid  several  thousand  dollars  for  the  property,   and 
to  tell  Brock,  that  if  he  caught  him  up  there,  he   (Derry)  would  be 
up  there  with  a  shot  gun. 

The  complaint,   filed  the  next   day,    seeks    specific  per- 
formance of  the  option  and  such  other  relief  as  shall  seem  meet. 
Mrs.   Palmer,   the  former  owner,  was  not  made  a  party  to  the  suit. 
After  an  answer  and  reply  thereto  were  filed  the  cause  was  referred 
to  the  master  in  chancery  on  September  11,  1944  and  hearings  before 
him  were  concluded  on  October  4,    1944.      Thereafter,    on  November  24, 
1944,    appellant  filed,    without  any  leave  of  court,    and  without 
notice  to  appellee,   a  written  instrument,   designated  as    "Plaintiff's 
election  as   to  Performance"  reciting  the   proceedings  up  to  that 
time  in  chronological  order,    stating  that  the   official  duck  hunt- 
ing season  of  1944  began  on  October  14,    1944  and  would  expire  on 
January  1,    1945;    that  due  to  no  fault  of  appellant   it  had  become 
impossible  for  appellee  to  perform  his  obligation  in  accordance 
with  the  strict  letter  of  the    option;  that  by  reason  thereof 
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appellant  had  the   right   at   his   election,    in  case  the   issues  were 
found   in  his   favor,    to  accept  damages  for  non-performance  or 
accept   such  part  performance  or  slightly  different  performance  as 
appellee  is  able  to  make  with  or  without  an  abatement   of  the  stipu- 
lated amount   of   rent  or  damages  for  deficiency  of  performance;   and 
eleoting  to   accept  a  lease  for  the  official  duck  hunting  season  of 
1945,   in  lieu  of  the  lease  specified  in  the  option,  without  any 
abatement   of  rent   or  damages  for  deficiency  of  performance,    as   a 
full,   complete  and  satisfactory  performance  on  behalf   of  appellee 
under  the  option. 

The  master's  report,    filed  January  24,    1945,    recommended 
a  decree  in  oonformlty  with  appellant's  election.     Appellee's  7th 
exception  to  the  report,   that  the  master  erroneously  found  that  the 
deed  to  appellee  caused  a  merger  of   the  leasehold  and  the  fee, 
and  that   appellee  could  not   rely  upon  his  right   of  possession 
under  his  lease,   was  overruled.     All  of  appellee's  other  exceptions 
to  the  report  were  sustained,    and  the  decree  appealed  from  was 
entered. 

The   notice  of  appeal,    filed  August   7,   1945,    asks  a  re- 
versal and  remandment,  with  directions  to  enter  a  decree  directing 
appellee  to  perform  the  option  as  nearly  as  possible  by  executing 
and  delivering  to  appellant   a  lease  of  the  premises  for  the 
official  duck  hunting  season  next  following  the   entry  of  such 
deoree,  which  appellant  agrees  to  accept  as  a  substantial  and 
satisfactory  performance  of   the  contract  without  any  abatement   of 
rent   or  damages  for   deficiency  of  performance;    or,    awarding  appellant 
damages  in  the    event  of  a  determination  that  equity   is   now  without 
Jurisdiction  to   enforce  such  substantial  performance,    and  for 
other  and  further  relief   in  the  premises   as   equity   may  require. 
The  same  relief    is   urged  in  appellant's   statement    of  errors  relied 
upon  for  reversal. 

The  evidence  discloses  that  the  land  in  controversy 
is  in  the  vicinity   of  Peoria,    on  the   Illinois  River.     Appellee 
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had  hunted  duoks   along  the   river  for  25  or   50  years.     He  was  a 
game  warden  for  6  years,    and  during  that   time  had  visited  practically 
all  the  hunting'  grounds  along  the   river  near  FeoJ&ia.      He  testified 
that  he  had  been   acquainted  with  the  land  in  question  since  1933, 
hut  until  January  1944  had  not  been  on  it   since  the  death  of  Mrs. 
Palmer's  husband.      The  lease  to  appellee  contains   a  covenant   that 
the   lessor  has   the  absolute  right   to  lease  the  premises;   that    the 
lessee   shall  have  the  right    to  possession  free  and  clear  of   the 
rights   of  all  other  persons;  that   the  lessor  is  In  sole  possession, 
and  that  there  are  no  outstanding  leases.     Appellee  testified  that 
he  and  his   attorney  who>repared  the  lease  checked  the  records  and 
found  no  prior  lease  or  option.      His  attorney  testified  that  Mrs. 
Palmer  said  the  land  had  been  rented  for  the  duck  season  only, 
that  she  was  back  in  possession,   that   she   had  never  rented  it   for 
more  than  the  duok  season  and  so  rented  it   every  year.     Appellee 
and  his  attorney  each  testified  that  when  appellee's  lease  was 
entered  into  Mrs.   Palmer  told  them  there  was  nothing  outstanding 
against  the  property.     Appellee  also  testified  that  at  that  time 
he  knew  the  land  had  been  used  for  duck  hunting  each  year  for  a 
number  of  years,   but   did  not  know  or  have  any  information  that 
anybody  else  had  any  rights  in  the  land.     It  also  appears  that 
Mrs.   Palmer  also  owned  the  80  acres  across  the  road  south  of  the 
land  in  controversy  and  appellee  and  his   attorney  both  testified 
that  she  showed  them  a  lease  or  an  option  for  a  lease  on  this  80  acres 
and  told  them   it  was  the  only  one  that  had  ever  been  outstanding. 

The  testimony  shows  that   from  the  latter  part  of  January 
or  the  first  part  of  February,   1944  up  to  the  time   of  the  trial, 
appellee  and  his  associates  were   in  active  possession  of  the 
premises,   making   extensive  repairs  and   improvements,    going  there 
at  least  two  days   a  week  or  of  tener.     A  large  part   of  the   land  is 
under  water  all  the  time,     Nobody  lives  on  the  property,   and  the 
only  fence  on  it  is  along  the   ease  side.     There  is   a  roadway  along 
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the  south  side,   and  a  cabin,   or  club  house,    a  short  distance  from 
the  road,   near  the  center  of  the  south  line. 

It  appears  from  the  testimony  of  appellant  that  he  and 
his  associates  had  blasted  out  some  ponds,   and  a  ditch  leading   to 
a  dike  of  a  drainage  district  tunning  across  the  northeast  corner 
of  the   land,    In  order  to  get   boats  onto  dry   land,  with  a  landing 
of  planks  and  a  boat  rack  at  the  dike,   several  hundred  yards  north 
of  the  southeast  corner  of  the  property.     They  had  placed  four  duck 
blinds,  made  of  bull  grass  tied  or  wired  to  uprights  driven  into 
the   ground  below  water  in  a  pond  on  the  north  part  of  the  property, 
where  they  did  their  shooting.      These  had  to   be  renewed  each  year. 
There  is  timber  between  the  road  on  the  south  and  the  shooting  pond. 
The  land  is   also  overgrown  with  brash  and  bullrushes,   and  It    is 
impossible  to  see  any  part   of  the  pond  or  the  boars  from  the  road, 
but  to   do  so,    one  would  have  to  walk  up  the  dike   on  the  east   side 
something  less  than  one-half  mile,   and  then  west    about  100  yards 
to   the  bogt  landing.     There  was  a  path  along  that  route,   leading 
from  the  cabin,   with  a  foot  bridge. 

Under  the  terms  of  appellant's  lease,  Mrs.    Palmer  was  to 
furnish  three  boats  and  not   less  than  five  dozen  decoys.     Appellant 
testified  that  she   furnished  two  boats,   and  that  another  boat  was 
furnished  by  him  or  his   associates,    and  that  they  were  left  at  the 
dike  at  the   close   of  the  hunting  season  about  December  21,   1943; 
that  the  lessor's  decoys,   and  the   oars,  push  paddles,   some 
gasoline  drums   and  lamps,   kerosene  cans,    two  wooden   lockers, 
cooking  utensils,   aprons   and  towels  belonging  to  him  and  his 
associates,   were  stored  in  the  club  house  between  hunting  seasons, 
appellant  and  the   lessor  each  having  a  key.     Appellee  testified 
that  Mrs.    Palmer  did  not   tell  him  that    appellant  had  a  key.     After 
the  1942  hunting   season,    appellant  and  his   associates  had  made  some 
repairs  to  the  club  house,   some  of  which  were  paid  for  by  Mrs. 
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Palmer.     The  lease  provided  that  she    should  maintain  It, 

Its  contents  and  the   outbuildings  In  "present  usable  condition.  M 

Appellee   further  testified  that   on  about   January   10, 
1944,   he  took  Mrs.    Palmer  out  there  with  the  purpose  of   looking 
at  the  80  acres,    and  went  over  it;    that  he  did  not    ask  her,    and 
she  did  not  say  anything  about  who  had  been  hunting  on  the  land 
here  involved,   and  that  she   said  she  was  going  to  keep  it  for 
herself,   and  said  nothing  about   appellant  having  hunted  on  it, 
or  about  his  having  a  lease  for   the  next  year;   that   he  went   back 
later  alone  and  looked  over  the   80  acres  again,   as  he  was  antici- 
ipating  buying  it,  but  made  no  Inspection  of  the  160  acres, 
having  seen  it  several  years  before  and  knowing  what   kind  of 
land  it  was. 

Louis  Poignant,  who  lived  about   a  half  mile  from  the 
land  and  kept  the  boats  at  his  place  between  seasons,  fixed  the 
date  that  appellee  and  Mrs.    Palmer  came   out  to  the   land  as 
January  12,   or  13,   1944.     He  testified  that  on  that  occasion  he 
and  appellee  went   over  the  80  acres,   and  then  came   back  to  the 
cabin,  Mrs.    Palmer  remaining  in  the  car;   and  that  he   did  not 
remember  anything  he  had  done  in  the  cabin.     Some  discussion  was 
had  between  him  and  Mrs.   Palmer  about  hauling  boats   out  to  his 
place,    and  she  directed  him  to  haul  a  boat  which  appellee  testified 
was  along  the   roadside,    and  which  she  claimed  was  hers,  but  whioh 
afterward  turned  out  to  belong  to  a  Mr.   Droll,  a  watchman  for 
one  of  appellant's  associates. 

Until  January   21,   1944,  the  day  that  appellee  recorded 
his  lease,  he  and  appellant  were  strangers  to  each  other.     On 
that  day  appellant  came   out    to  the  premises  to  look  for  Mr.   Droll's 
property,   unlocked  the  cabin,  went  in  and  looked  around,   and  then 
went   on  to  the  boat  landing.      On  hie  return  he  found  appellee  and 
another  gentleman  ooming   out  of  the   cabin,   and  asked  appellee  who 
he  was  and  what  he  was  doing  in  the  cabin,   to  which  appellee 
replied  that  Mrs.    Palmer  had  given  him  the  key  and  he  was  looking 
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things  over  for  her.     He  testified  that  he   "was  a  little   on 
guard"  as  he  did  not   know  appellant.      That   appellant  told  him  that 
fee  had  shot  ducks  on  the  property  and  intended  to  do  so  and  that  he 
had  an   option  on  it   for  the  1944  season  from  which  appellee  con- 
cluded that  something  was  wrong,   and  said  nothing  about   having  a 
lease  on  the  premises.     He  showed  appellant  the  push  paddles  and 
appellant  put  them  under  the   cabin  where  Mr.    Droll  could  get  them. 

It  is   insisted  by  appellant   that  the  master's  findings 
should  not  be  disturbed  unless  clearly  contrary  to  the  manifest 
wight  of  the  evidence  is  untenable.     In  courts  of  review  that 
doctrine  is  applicable  to  findings  of  faoji  only  where  the  master's 
report  is   approved  by   the   chancellor,    (Mruk  v.   Mruk,    379  111.    394, 
401),   or  where  the  court  has  heard  the   evidence.      It  is  not  applicable 
where  the  court  did.  not  hear  the  testimony.     The  findings  of  the  master 
are  only  advisory  and  are  open  for  consideration  by   the   chancellor 
and  by  a  court  of  review.      (Jones  v.  Keepke,   387  111.   97,  107). 

Ehe  election  filed  by  appellant  to  accept  a  lease  in  lieu 
of  the  lease  specified  in  the  option  without   abatement   of  rent  or 
damages  for  deficiency  in  performance,   as  a  full,   complete  and  satis- 
factory performance  on  behalf   of   appellee  under  the   option,  was  a 
waiver  of  any  elalm  for  damages  on  account    of  non-performance  and 
the   answer  to  his   contention  that  appellee's  7th  exception  to  the 
master's  report  recognized  his  right   to  claim  damages  If  the  issues 
are  found  in  his  favor  is,   that  the  election  was  not  filed  by 
leave  of   court  or  was  appellee  ever  apprised  thereof  prior  to  the 
filing  of  his   exceptions  to  the  master's   report.     Appellant  took 
the  Initiative  in  the  proceedings,    and  equity  requires  that  appellee 
should  have  been  informed  of  the  filing  of  the  election  before  he, 
appellee,   could  be  estopped  by  his  exceptions  to  claim  that   appellant 
had  waived  any  claim  for  damages. 

As  to  the  question  of  the  merger  of  appellee's  lease  by 
the  taking  of  the  deed,    the  general  rule  is   that  when  the  tenant's 
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estate  and  the   reversion  come  together  in  him,   there  is  a  merger, 
but  there  are  well  defined  and  long  established  exceptions  to  the 
general  rule.     In  equity,   the  Intention  and  interest   of  the  party 
who  unites  the  two  estates   in  himself,   will   determine  whether  or 
not  a  merger  takes  place,   and  to  effect  a  merger  the  right 
previously  held  and  the  right   subsequently  acquired  must  coalesce 
in  the  same  person,   without  any  other  right  intervening.      (Hooper 
v.    Goldstein,    336  111.   125,    132-133;    Richardson  v.    Hookenhull,    85 
111.   124;   Huebsoh  v.    Soheel,    81  111.   281;   Edgerton  v.   ^oung,    43 
111.    464;   Campbell  v.    Carter,    14  111.    286;   Tiffany,    Landlord  and 
Tenant,    Vol,   1,   pp.    68-89).      Appellee  did  not   take  a  deed  to  the 
premises  until  after  appellant  had   informed  him  of   the   existence  of 
his  otpion  and  after  the  option  was  recorded.     Manifestly,  when  he 
had  both  actual  and  constructive  notice  of  the  option  and  Is  pre- 
sumed to  have  known  the  law,  he  would  not   intend   and  it  would  not 
be  to  his   interest  to  merge  his  leasehold  into  the  fee  by  the  deed 
when  he  knew  that  the  deed  would  be  subject   to  the  option,  which 
was  an  intervening  right.     Under  the  exceptions  to  the  general  rule, 
there  was  no  merger.     Cases  under  the  general  rule,    relied  upon  by 
appellant,   are  not   in  point.     Appellee  vras  entitled  to  relji  upon 
his  lease.     The  claim  that   what  he  told  the   constable,   when  served 
with  notice  of  appellant's  election  to   exercise  the   otpion  that 
he  had  paid  several  thousand  dollars  for  the  land  was  a  waiver  of 
his  right  to  rely  upon  the   lease,   and  that  he  thereby  eleoted  to 
rely  only  upon  the  deed,   is  without  merit.     There  is  nothing  In 
that  statement  to   indicate  that  he  thereby  intended  to  waive  or 
abandon  his  rights  under  the  lease. 

Upon  an  examination  of  the  testimony,  we   are  unable  to 
say  that  It  discloses  any  willful  or  negligent   closing  of  appellee's 
eyes  to  facts  which  would  hs.ve  given  him  notice  of   appellant's  option, 
or  which  should  have  put  him  upon  further  inquiry.      He  and  his 
attorney  searched  the   records,   interrogated  the  lessor  as  to  the 
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rights  of  anybody  else  in  the  property  and  were  told  by  her  that 
the  land  had  been  rented  for  the  duck  season  only,   that   she  was 
back,  in  possession  and  that  there  was  nothing  outstanding  against 
It.     Her  assuranoe  went   so   far  as  to  show  them  a  lease  or  an  option 
on  the   80  acres,   with  the  statement  that    it  was  the   only  lease  or 
option  which  was  ever  outstanding.     She  had  a  key  to  the  club  house, 
and  was  apparently  in  sole  possession,    and  appellee  did  not  know 
that  appellant   had  a  key.     As  to  the  articles  left  in  the  club 
house,   it  is  not  shown  or  claimed  that   there  was  any  general 
custom  of  sportsmen  in  that  respect,   and  the  fact  that   appellant 
did  so  does  not   establish  such  a  custom  as  would  be  notice  to 
appellee  of  his  rights  thereunder,   if  any.      (Blssell  v.   Ryan,    23 
111.    566;   Kelly  v.  Carroll,    223  111.  App.    314).     Appellant 
recognized  Mrs.    Palmer's  right   to  have  a  key,   and  she  was  as  much 
In  possession  as  he.     Where  the   record  owner  of  property  is  in 
possession  of  property,    and  a  second  party  is  likewise  in  possession, 
the  possession  of  the  latter  is  not  notice  to  purchasers  or  judgment 
creditors  of   rights  which  such  person  may  claim  in  the  premises  by 
his  possession,   but  his  possession,   in  order  to  be  such  notice, 
must  be  exclusive  and  unequivocal.      (Union  Bank  of  Chicago   v. 
Gallup,    317  111.   184,    189:   Gray  v.   Lamb,    207  111.    258).     Furthermore, 
the  character  of  the  articles  left  in  the  club  house  was  such  that 
appellee  might  well  assume  that  those  of  any  consequence  belonged 
to  the  premises,   and  that  the  others  had  been  abandoned  by  the 
former  lessee. 

While  appellant  and  his   associates  had  blasted  out  a 
pond  and  ditch  and  Installed  a  wooden  boat  landing  and  boat  rack, 
there  is  no  showing  or  claim  that  they  were  installed  except  for 
use  in  the  seasons  when  they  were  actually  used,   and  no  claim  is 
made  that  they  did  not  belong  to  the  lessor.     After  the   expiration 
of  the  hunting  season  their  mere  presence  would  not   indicate  to 
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appellee  anything  more  than  that  sort  of  a  situation  and  the 
grass  on  the  duok  blinds,  which  had  to  be  renewed  eaoh  hunting 
season,  had  served  its  purpose  for  the   1943  season, 

Appellant  cites  and  relies  upon  the  oase  of  G-ustin  v.   Barnye, 
250  111.  App.   209.     In  that  oase  it  appeared  that  while  an  un- 
recorded lease  was  in  force,   the  lessor  conveyed  the  premises  by 
deed  during  the  hunting  season  of    1925.     The  evidence   disclosed 
that  there  were  on  the  premises  three  blinds  of  cut  willows,   three 
oiroular  feeding  pens,   inclosed  by  150  feet  of  ohioken  wire  5  feet 
high,    attached  to  poles  stuck  in  the  ground,   each  containing  a 
raft  or  float  upon  which  was  a  box  of  feed  for  live  call  ducks,   with 
approximately  25  live  call  ducks  in  each  pen,   and  there  were   "no 
Trespassing"  signs  with  the  lessee's  name  thereon  posted  on  trees 
and  stumps,   clearly  showing  the  lessee's  possession  and  the  court 
held  that  these  were  sufficient   notice  of  his    rights.     That   case 
is  not  applicable  here,  where  it  appears  that  the  lease  to  appellee 
was  made  after  the    close  of  the  hunting  season,   and  the  physical  con- 
ditions did  not  indicate  that  anybody  else  was  in  possession  or  had 
an  option  for  another  lease.     We  are  unable  to  say   that  there  was 
anything  apparent   to  appellee,   or  that   he   could  have  been  charged 
with  seeing  by  further  examination  of  the  premises,   that  would  have 
discredited  Mrs.  Palmer's  assurances  to  him  and  his  attorney,   or 
that  would  have  prompted  or  necessitated  further  inquiry. 

When  appellee  was  accosted  by  appellant  at  the  premises 
on  January  21,   1944,   they  were  strangers  to  each  other,   and  the 
fact  that  appellee  did  not    disclose  his   lease  at  that  time  to 
appellant,   who  asserted  he  had  an  option  for  the   next  hunting 
season,   does  not   in  the  light   of  appellee's  testimony  that  he  knew 
something  was  wrong  and  was  on  his  guard,   militate  against  his  good 
faith  in  having  procured  She  lease.      If  he  had  had  any  knowledge  of 
appellant's  rights  and  had  sought  to  supplant  him,    it   is   reasonable 
to  think  that  he  would  have  procured  his   lease  Immediately  after 
his   trip  out  there  about  January  10th,   but  ne  did  not  do  so  until 
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the   20th  of   that  month.      Our  conclusion  is   that   both  parties 
acted  in  good  faith  in  their  dealings  with  Mrs.  Palmer,   and  the 
circumstances  were   not  such   as  would  put  appellee  upon  notice  of 
appellant's  rights  "before  he  procured  his  lease.     So  far  as  the 
record  shows,   Mrs.    Palmer  was  an  available  witness  for  either 
party.     Neither  of  the  parties  called  her  to  testify.     Ho  legal 
effect,  however,   can  be  deduced  from  this  fact  helpful  |o  one 
or  disparaging   of  the  other  simply  because  he  did  not   produce  her  as 
a  witness. 

Appellee  recorded  his   lease  on  January  CI,  1S44,   the 
day  after  it  was  obtained  and  be  went   into   actual  possession  almost 
immediately  thereafter.      Although  appellant   obtained  his   option  on 
October  5,    1943,   he   did  not    record  it  until  March  11,   1944,   more 
than  a  month  after   appellee  was   in  actual  and   notorious  possession 
of   the   leased  premises.      It   is   a  maxim  that    equity   aids  the 
vigilant,   not  those  who  slumber  on  their  rights.     Another  familiar 
maxim  is   that  where  the  equities  are  equal,   the  law  will  prevail, 
and  the  long  established  rula  of  law  is  that  where  there  are  two 
Innocent  parties,    and  one   of  them  makes  possible  or  puts  into 
the  hands  of  a  third  party  the  power  to  commit  a  fraud,   or  an 
act  which  occasions  a  loss,   he  must  stand  the  loss. 

The  chancellor  was   correct  in  dismissing   the  complaint 
for  want    of  equity  and  the  deoree  appealed  from  will  be  affirmed. 
This  conclusion  dispenses   with  the  necessity  of   considering  other 
matters  urged  on  this  appeal. 

Decree  affirmed. 
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GEN.    NO.    10067 


AGENDA  NO.    8, 


IN   THE   APPELLATE  COURT  OF   THE 
STATE  OF  ILLINOIS 


SECOND  DISTRICT 
FEBRUARY  TERM,    A.    D.    1946 


n? 


3 


IN  THE   MATTER  OF  THE  ESTATE 
OF  MARY  PETERS,    DECEASED, 
WARD  THOMPSON  AND    LAURA 
THOMPSON, 

Plaint If fs-Petlt loners-Appellees, 


ESTHER  A.   PETERS,    EXECUTOR  OF  THE 
LAST  WILL  AND    TESTAMENT   OF  MARY 
PETERS,    DECEASED, 

Respondent-Defendant , 
JAMES   H.    PETERS, 

D  ef  e  nd  ant  -  App  el  1  an  t . 


APPEAL   FROM  THE 
CIRCUIT   COURT   OF 
WHITESIDE  COUNTY 

32o  i.A.  400 


^ 


Dove,    J. 

This  cause  is  here  by  an   appeal  from  an  order   of  the 
circuit   oourt  of  Whiteside  County,   ordering  the   executor  of   the 
estate  of  Mary  Peters,  deceased,   to  pay  appellees  the   share  of 
her  son,   James  H.  Peters,   In  the  estate,   under  a  written  assign- 
ment  of   his  prospective  Interest  therein  made  during  the   decedent's 
lifetime,   to  Steve  White,    now  deceased,  whose  executor  in  turn 
assigned  the   assignment  to  appellees.    Appellant   claims   that  the 
assignment,    absolute  on  its   face,   was  collateral  for  the  payment 
of  a  promissory  note  to  White. 

On  October  16,    1916,    James  H.   Peters  borrowed  $800  from 
Steve  White,    evidenced  by  a  promissory  note  of   that   date,   bearing 
interest  at  7$  due  one  year  after  its  date,    signed  by  appellant 
James  H.   Peters,    using  the  name  of   J.  \K   Peters,   and  bearing  the 
purported  signatures   of   Mary  Peters  and   Ethel  Peters.      On  August  14, 
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1922,  James  H.  Peter's  assigned  his  prospective  Interest  in  his 
mother's  estate  to  White,   the  consideration  being  expressed  therein 
as  $1.00  and  other  good  and  valuable  considerations,  the  assignment 
being  absolute  in  its  terms.     White  retained  the   note  in  his 
possession  and  Peters  made  payments  thereon  aggregating  $370.00 
the   last  of  which  was  on  January  27,   1928.     On  January  4,  1938, 
White  started  suit  on  the  note  in  the  circuit  court  of  Whiteside 
County,  and  the  cause  was  still  pending  uhen  Mary  Peters  died  on 
September  6,    1938  and  at  the  time  White  died  on  July  23,  1940. 
The  note  was  inventoried  in  White's  estate,  reciting  ^1754.00  as 
the  unpaid  bale  nee,  WLth  a  stateement  of  the  pending  suit,    the 
pleading  of  Mary  Peters  that  her  name  on  the  note  was  not  her 
signature,  her  subsequent   death,   and  that  the    "assignment   aforesaid 
was  made  by  said  J.  N.  Peters  to  the  said  Steve  White  upon  the  con- 
sideration evidenced  by  said  note." 

On  April  22,  1941,   the  executor  of  White's  estate 
assigned  to  appellees  the  note  and  also  assigned  to  them  the   3ald 
assignment  of  James  H.  Peters  to  White.     On  April  10,  1943  appellees 
appeared  in  the  suit  on  the  note  and  on  their  motion  the  sgiit  was 
dismissed  on  May  3,  1943.     On  June  2,   1944,   appellees  filed  their 
petition  in  the  county  court  against  the  executor  alone  asking 
payment  to  them  of  the  share  of  James  H.  Peters  in  the  Mary  Peters 
estate,   as  assignees  thereof,  and  an  order  granting  the  petition 
was  Jfe*te*,  from  which  the   executor  appealed  to  the   circuit  court. 
By  leave  ofA  court,   appellant,   James  H.   Peters,   filed  an 
intervening  petition  in  the  cause  and  an  answer  and  counter- 
claim.    In  these  he  alleged  the  exeoution  of  the  note,   the 
payment  thereon,   and  claiming  that  the  assignment  was  made 
to  secure  Its  payment  as  collateral  only  and  seeking  to 
limit  the  recovery  of  appellees  to  the  amount  due   on  the  note. 
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The  answer  of  the  executor  was  to  the  same  effect.     Upon  the 
hearing  it  was  stipulated  that  appellees  are  the  owners  of 
the  note  and  the  assignment,  and  that  $1243,53  had  been  paid 
by  the  executor  to  the  appellees,   representing  moneys  in  the 
Mary  Peters  estate  belonging  to  James  H.   Peters. 

Appellant's  claim  that  the  order  of  the   county 
court  was  a  nullity  because  he  was  not   made  a  party  to  appellee's 
petition  in  the  proceeding  in  that  court  is  of  no  consequence, 
Inasmuch  as  he  filed  an  intervening  petition,   an  answer  and  a 
counterclaim  in  the  circuit   court  on  the   appeal,    thereby  submitting 
hia  person  to  Its  Jurisdiction  and  the  cause  was  tried  de  novo. 
DMA  ffa.&   other  suggestions    on  jurisdictional  questions  are 
answered  adversely  to  his  contention  in  Pocahontas  Mining  Co. 
v.   Industrial  Commission,   301  111.  462,   476;   Handolph^7  Hall s , 
18  111.   29;  Allen  v.  Belcher,   3  Gilm.    594  and  Herb  V.  Pit cairn, 
392  111.   13$  is  analagous. 

When  appellant's  deposition  was  offered  in  evidence, 
It  was  objected  to  on  the  ground  that  all  the  testimony  In  it 
was  incompetent,   irrelevant   and  Immaterial,   and  was  an  attempt 
to  change  a  written  instrument  by  oral  testimony.     The  latter 
ground  is   urged  by  appellees  in  this  court.     Whether  the  court 
admitted  the  deposition  in  evidence  does  not  appear  from  the  record. 
The  deposition  is  to  the  effect  that    appellant  talked  with  White 
in  1922  about  the   note  and  that  security  therefor  was  discussed; 
that  White  said  he  was  in  no  particular  hurry  for  the  money  if 
appellant  could  give  him  some  other  security,   and  it  was  agreed 
that  appellant  would  make  the  assignment,  whioh  he   did;  that  he 
received  nc  money  when  the  assignment  was  made,   and  that  the  note 
except  the  payments  which  had  been  made  thereon,  was  still  unpaid. 

Even  if  it   be  conceded  that  appellant's  testimony  as 
to  the  collateral  character  of  the  assignment  was  imcompetent 
on  the  ground  urged  by   appellees,   there  Is   other  abundant 
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competent  testimony  In  the  record  that  it  was  only  Intended 
to  be  used  as  collateral  security  for  the  payment     of  appellant's 
note.     White  retained  the  note  in  Ms  possession  and  appellant 
thereafter  made  a  payment  or  payments  thereon  ao  late  as 
January  27,    192©  about  five  and  one-half   (5§)  years  ai'ter  the 
assignment  was  made,  which  refutes  appellees'   suggestion  that 
appellant  could  probably  have  obtained  the  note  at  any  time  by 
asking  for  It.     Within  the  limitation  period  of  ten  years,  White 
started  suit   on  the  not®,   evidencing  his  intention  to  keep  it 
alive,  and  tills  suit  was  still  pending  on  May  3,  1943.     During 
this  time  and  on  April  22,  1941,  appellees  acquired  not  only 
thfl  assignment  to  White,  but  also  the  note,  and,  by  the   stipulation, 
they  still  own  it.     Tm  note  was  inventoried  in  White's  estate  as 
an  asset  thereof,  with  a  statement  indicating  that   the  assignment 
by  appellant  was  collateral  for  its  payment •     These  circumstances 
clearly  and  sufficiently  shw  that  the  assigrajjent  was  intended 
by  appellant  and  by  White  as  collateral,  and  was  treated  as  such 
by  both  of  them  and  by  White's  executor.     Appellees,  as  purchasers 
cf  the  note  and  the  assignment,  are/Aohargeable  with  notice  of  the 


payments  made  on  the  note  after  the  assignment,  m^^ith  what  the 
records  disclose  as  to  White's  suit  on  the  note,  and  the  statement 
in  the  inventory  in  his  estate,  indicating  the  collateral  character 
of  the  assignment.     It  is  not  claimed  that  appellant  received  any 
money  or  anything  else  of  value  from  White  at  the  time  the  assign- 
ment was  made,  or  that  the  consideration  for  the  assignment  was 
other  than  the  unpaid  portion  of  the  debt  due  on  the  note. 

Appellant's  testimony  that  he  did  not  know  of  the  pay- 
ment by  the  executor  to  appellees  of   $1247.58  (stipulated  as  being 
11248.53  was  competent.     His  counterclaim  allegee  that  he  had 
never  been  made  a  party  to  any  of  the  proceedings  relating  to  the 
distribution  of  any  moneys  due  him  as  an  heir  s-t  law  or  under  the 
will  of  liis  mother,  and  this  allegation  and  his  testimony  on  the 
subject  is  not  contradicted  by  any  evidence  in  the  reoord.     His 
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mother's  estate   Is  still  In  prooessof  administration,   and  It 
cannot  be  said  from  any  facts  In  evidence  that  he  has  been  guilty 
of  laches  in  claiming  his  rights  under  the  assignment. 
,  Appellees,  charged  with  notice  of  the  collateral 

character  of  the  assignment,   did  not  dismiss  the  suit  on  the  note 
against  appellant  until  they  had  ovmed  both  t&6  note  and  the 
assignment   approximately  two  years.     By  so  doing  they  treated 
the  note  all  that  time  as  a  subsisting  enforceable  obligation. 
Their  claim  that  the  note  is  now  outlawed  and  of  no  value  is 
untenable.     That  part  of  appellant's  deposition  that  he  left 
Illinois  in  1930  and  has  been  outside  of  the  state  since  that 
time,  was  competent  and  his  absence  tolled  the  Statute.    (111.  Rev. 
St.   1945,   ohap.   S3  Par.  19).     The  note  t&mxMtimti  is  an  existing 
enforoible  obligation  and  is  so  recognized  by  appellant  and 
also  by  appellees. 

It  Is  a  familiar  rule  that  where  a  deed  Is  made  by  a 
mortgagor  to  a  mortgagee,    and  the  mortgage  debt  is   not   satisfied, 
but   is  kept  alive,   the  tra^nsaotlon  is  a  mortgage.      (Ennor  v. 
Thompson,   46  111.   214,    223j    Totten  v.    Totten,   294  111.   70,   79.) 

The  right  to   redeem  from  a  pledge  of  personal  property 
should  not,   in  any  event,  be  denied  by  the  courts   on  the  ground 
that  it  has  been  lost   by  laches  or  has  been  waived  or  abandoned  by 
the  pledgor,   so  long  as  that  right   is  recognised  by  the  pledges,  and 
the  pledgor.     (Daly  v.  Bpiller,  222  111.  421,  425).       While  the 
instant  transaction  was  not  strictly  a  pledge  under  the  meaning  of 
that  term,   inasmuch  as   it  lacked  manual  delivery   of  the  subject 
matter,   the  principle  involved  is  the  same,    espeoially  so  in  an 
equitable  proceeding,  which  characterizes   this  proceeding. 
(Thornton  v.   Louoh,   297  111.    204,    211-212;   Hudson  v.   Hudson,    222 
111.    527,    530?   Dyblie  v.    Dyblie,   389  111.   326,    329.) 

The  order  of  the  circuit  court  is  reversed,   and  the  cause 
Is  remanded  to  that   court  with  directions  to  proceed  in  accordance 


■""" — i 

with  tire  views  herein  expressed. 


Hevgfsaf  gft£  remanded. 


[X  So 

i 

... 

.  ■         ■      .    •  ■ 

■ 
- 

ad* 


-  ' 


.    10372 


vDA   S0.    11 


in  m  Am&i&Afg  torn  ok  the 

STATE  OF   1:.. 

ssoso  ftSSfKfff 

,    A.    0.    1046 


328I.A.  401 


THE 


LS  0?  TBS  QXTZ  Of 

OTTAWA, 

!  : '.'.'■  LUSTS 

CITY  I    ,    !  OEfft 

A  MKlOXfAL 

i     -       iiM 

...  ..  _: 

;T0   AH13   AWm    ' 

■A*  ornin^ncz  m?-TOX£§  r-  ~  - 

if  MMTX1I9  «  .':        ftSS 
KSTABUfSHTSG  RSMUftS  tig  fCH  THIS 
BSJ5  AMS  C0»f«    ?AS«J  BS  T!'P:   Q1T1 

'XL  OF  THE  CITY  Of  - 
XLLXKOX0,    A-*ftIL  g,    1&45,    A  I  "VSS 

BY  T  I    SAXS   UXff,  <>P  OTTAWA, 

I    ,     -  flSXL  3,    194®.    AKJ3   P01U 
AFEIL  11,    194  5. 


Dot©  ,  J • 

This  cause  la  here  by  an.  KpftttX  from  a  4§or««i  of  ths  county 
court  of  i«a$alle>  County,  WMfjftlWlBg  objections  to  a  petition  signed 
by  certain  electors  of  the  City  of  Ottawa,  directed  to  the  city 
clerk,  demanding  th«t  m   ordinance  for  the  installation  of  parking 
»et«rs  and  eetahll thing  regulations  for  thalr  use  and  operation, 
passed  April  2,   1945,  duly  approved  by  the  mayor  and  published,  be 
WWpWMhWl  and  reconsidered  by  the  city  council,  in  accordance  with 
section  19-69,  an<J  «ll  sections  pertinent  thereto,  of  the  Cities 
and  Villages  Act*  (111,  (tfV«  Stat.  1948,  chap.  24,  par.  19-69, 
et  bg<\* ) • 

Section  19-69  provi&es  for  the  filing  Kith  the  city  clerk, 
within  50  day*  after  the  final  passage  of  nn   ordinance  such  as  the 
one  Irs  controversy,  of  a  petition  protesting  against  the  passage  of 


■ 


- 


Ktftt* 

tj    MM 


the  ordinance,  signed  by  elector a  of  tfe*  ftunlol guilty  equal  in 
number  to  at  least  10$  of  the  v*t«i  east  for  rsayor  at  thft  last 

jH'tiWtlm  gallons!  quadrennitsl  saunlelpRi  election,  the  suspension 
of  the  ordinance  upon  the  filing  Of  such  a  petition,  the  reoon- 
sl  deration  thereof  by  the  council,  and  if  cot  repealed,  for  sub- 
mitting the  esuae  to  a  vote  of  the  electors  ee  provided  in  sub- 
section (b)  of  section  10*66«  It  further  pro vl dee  that  the  signa- 
ture, verification,  authentication,  inspection,  certification, 
submission,  and  the  »an«r  of  testing  the  sufficiency  of  such  a 
petition  shall  be  the  »as»  at  that  provided  for  petitioners  under 
sections  19-88  to  19-60  inclusive,  except  that  the  petition  shall 
tee  filed  with  the  ssunloip&l  clerk  in  all  oases* 

faction  10-6S,  (oonoaxning  removal  of  an  incumbent  of  an 
elective  office,  provX&m   In  subdivision  lb):  *Ths  petition  ahall 
be  substantially  in  the  following  for».*  The  feres  consists  of  a 
heading  addressed  to  the  mnleip&l  oierk,  reciting:  *we,  the 
undersigned  eleetons  of  the  oity  (er  village)  of  . 

eoeeee  <|0  hereby  defend  an  election  of  a  successor  to  (name  of 
person)  for  the  following  reasons:**  (reasons  to  be  stated),  with 

spaoe  for  signatures  under  the  headings:  *&a»e,  House  dumber  (if 

by  a 
any),  street,  Date  of  feigning. ■  This  is  folio vod/f on  of  affidavit 

to  be  executed,  verifying  the  signatures  "on  this  sheet*  with 

specified  details.  Subdivision  to)  of  that  section  provides* 

•Tho  petition  shall  consist  of  sheets  having  the  for© 
specified  in  subdivision  (b)  of  this  section,  except  the  affidavit, 
printed  or  written  at  the  top  thereof  and  shall  be  signed  by  electors 
in  their  own  handwriting.  Opposite  his  signature,  each  petitioner 
shall  write  the  street  and  nwatoer  of  his  residence  (if  there  are 
such.)  and  the  date  on  which  he  signs  the  sheet.  Ko  signature  shall 
be  vjilld  unless  the  requirement??  in  this  subdivision  are  complied 
with  and  unless  the  date  of  signing  is  less  than  four  months  pre- 
ceding the  date  of  filing  the  .petition.* 

It  is  than  provided  that  at  the  bottom  of  each  sheet  shall  be 

added  the  affidavit  in  the  fors  'described  in  subdivision  (b)  which 

shall  be  signed  and  sworn  to  by  ».  resident  of  the  aunioipfclityj  that 

the  petition,  so  verified,  or  ■  duly  certified  copy,  shall  be  prima 
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facie  evidence  thfft  the  signatures,  statement  of  residence,  and 
dates  upon  the  petition  are  genuine  emd  true,  ate  tliat  the  persons 
signing  tht  petition  ara  eleeters  qualified  to  vote  for  *  successor 
of  ouch  ineusabant,  And,  in  wml i  tpalltjes'  In  which  electors  are 

required  to  b*  registered,  t&ftt  they  wore  duly  registered  voters  at 
the  tiste  they  signed  th©  .petition.  A  provision  follows  that  the 
sheets  shall  00  fastened  together  at  the  upper  edges  in  one  document 
and  filed  a«  a  whole. 

Section  JUMHI  provides:  *A11  objection©  to  such  a 
petition  shall  be  filed  with  the  clerk  with  whom  the  petition  is 
file3,  within  five  fte^t  after  the  petition  is  filed.  If  objections 
are  to  filed  against  the  petition,  then  Ismedlately  after  the 
expiration  of  that  five  day  period  the  specified  clerk  shall  file 
the  petition,  tog«th«r  with  all  objection*  thereto,  with  the  olerk 
of  the  county  or  circuit  court  of  the  county  in  which  the  jaunloi- 
pality  If  situated.8 

"Jurisdiction  is  vested  in  the  county  court  ***  ' 
to  determine  without  a  jury  th*?  sufficiency  of  th©  petition** 

"The  olerk  of  the  court,  ^ith  whoss  the  petition  and 
objections  thereto  fere  filed,  lnae&lately  after  they  are  filed  with 
Mm§   shall  present  thnrn   to  the  Judge  thereof.  Hie  Judge  (1)  shall 
note  thereon  the  day  presented,  mm,  it)   shall  also  note  thereon  the 
day  when  he  will  hear  them,  which  day  shall  be  not  lea*  than  five 
nor  ©ore  then  ten  days  sfter  the  day  of  presentatlcn,  uUl  (3)  shall 
order  five  days*  notice  thereof  to  be  given  by  publication  in  some 
daily  secular  newspaper  published  In  the  mini ol pality,  or,  if  there 
is  none,"  for  alternative  notice  by  ■posting. 

The  petition  in  this  oaee,  signed  with  the  names  of  71p  persons, 

tears  file  s»irk«  showing  filing  with  the  city  clerk  on  May  2,  1949, 

and  with  the  olerk  ot   the  eounty  court  on  May  7,  1945.  objections 

thereto  were  filed  with  the  latter  on  Hay  7,  1948.  The  objections 

do  not  bear  &ny  file  mark  of  the  city  clerk.  Indorsed  on  the 

objections,  but  not  on  the  petition,  are-  the  notations  prescribed 

by  the  statute,  signed  by  the  Judge,  who  also  entered  sn  or*sr  en 

Kay  7,  194Q,  eonf erasable  to  the  notations.  Appellants1  Botion, 

under  a  limited  appearance,  to  diealss  the  objections  on  the  ground 

that  the  court  had  no  Jurisdletbn  of  the  subject  as t tor  or  the 

persons,  was  denied,  as  was  their  demand  for  a  bill  of  particulars, 

«md  they  filed  an  answer  to  the  objections.  The  cause  was  heard  on 

the  petition,  the  objections,  and  the  answer,  and  the  court  entered 

the  decree  appealed  from,  finding  that  it  had  Jurisdiction  of  the 

subject  Batter  and  the  parties,  and  that  the  petition  does  not  oossply 

with  the  statute,  and  is  insufficient  under  the  law  to  warrant  the 
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calling  of  an  election  or  repealing  the  ordinance  by  the  olty. 
Appellants1  station  to  ftltttltt  the  ~bjecti->na,  on  the  ground 

that  the  court  had  no  Juri*<51ot\on  of  ffcf  subject  rauatter  or  of  the 
persons,  assigns  «j  reascne  ttWIfif  that  (a)  the  objections  were 
not  filed  ift'ith  the  city  nl*-r*  Its  rovided  by  the  statutes :  (b) 
that  the  record  *&**•  that,  tha  petition  end  the  objections  were 
filed  with  the  clerk  of  the  county  court  lK»sedi<fttely  before,  instead 
of  iasedieteiy  "after*  the  expiration  of  the  statutory  five  day 
period  J  (c)  that  the  ntwtute  require «  the  Ju3ge  to  note  the  day  of 
presentation  and  the  day  eat  for  the  hearing,  on  both  the  petition 
and  the  objections,  and  that  no  such  notation  appears  M  the  peti- 
tion j  and  (d)  that  under  the  statute  the  notice  of  hearing  should 
have  been  published  or.  five-  suceesalvs  daye,  but  waa  published  only 
once.  It  is  urged  that  the  court  QmrnfL   in  denying  the  motion  to 
dismiss  the  objections  on  these  same  grounds.  Apsej&lants  also 
elaln  that  the  court  erred  in  denying  the  deoand  for  a  bill  of 
particulars,  asnd  in  entering  the  decree  sustaining  the  objections 
to  the  petition. 

Jurisdiction  of  the  subject  ssatter  does  not  mean  sisply 
Jurisdiction  of  the  particular  case  then  occupying  the  attention 
of  the  court,  but  Jurlsdetlon  of  the  class  of  cases  to  which  that 
particular  case  belongs.  (Pocahontas  Kitting  So.  v.  Industrial 
Cesuaission,  301  111.  402,  474.)  Appellants  confuse  Jurisdiction  of 
the  subject  matter  with  Jurisdiction  in  the  particular  case.  Juris- 
diction of  the  subject  ssatter  is  expressly  vested  in  the  county  court 
by  the  statute*  Hubetentlal  defects  in  the  petition  or  in  the 
objections,  or  in  complying  with  the  statute,  nlgjht  be  cause  for  the 
dismissal  of  either  of  them,  respectively,  but  such  defects  do  not 
affect  Jurisdiction  of  the  subject  matter.  Further»a>re ,  if  the  Court 
did  not  have  Jurisdiction  of  the  subject  matter,  the  obvious  duty  of 
the  court  would  be  to  disales  the  entire  proceeding,  not  as rely  the 
objections,  however,  fatnlly  deficient  they  jsight  be.  It  is  equally 
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manifest  that  If  the  notion  of  puMic**i«n  WM  insufficient,  or 

If  the  petition  aitfl  tne  e%J4*t&BM  v«5*e  preswturely  filed,  those 
grounds  would  *!*«  go  *•  the-  pti— •Hag  itself,  nn&  not  merely  to 
the  object! oner.*  So,  too,  the  alalia  Ut&t  the  judge* s  notations  were 
not  an<?/jraed  en  the  petition,  wntU  not  affect  th«  •uffJclenoy  of 
the  sbjactions. 

As  $•  the  allapfd  ground  that  the  objections  wore  not  filed 
with  th*  city  clerk  ft*  -rortdwft  by  statute,  the  reoortf  shows  that 
tto»y  WW*  filed  with  the  elerk  if  the  county  court.  The  statute 
require*  the  city  olerk  to  so  file^  thea.  Obviously  he  could  not 
do  so  unless  they  were  previously  filed  with  his.  The  statute 
does  not  require  hla  to  place  any  file  snarte  thereon.  Ho  rule  la 
better  settled  than  that  there  la  a  presumption  that  public  officers 
do  their  duty  and  that  their  oroceedinga  art  regular.  (People  ex  rel. 
Dawlin  v.  Auditor  of  Public  Accounts,  2   &caa.  567,  5?0:  Hlantlo  Bank 
▼.  Sennle,  37   111.  SHI,  386 J  People  ▼.  Olnoinnati,  bafayvtta  end 
Chicago  Railway  Co.,  J?M  111.  8B9,  S8f?-f>83;  People  v,  Mew  York  Central 
Railroad  klnes,  9Q1  111.  490,  497).  The  presumption  therefore  is, 
In  the  absence  of  a  showing  to  the  contrary,  of  which  there  is  none, 
that  the  objections  were  filed  with  the  city  clerk  and  that  he  filed 
tteetswith  the  clerk  of  the  county  court,  and  that  the  proceedings  were 
regular.  The  trial  court  correctly  denied  the  sotlon  to  di sales  the 
objections  on  the  grounds  urged  by  appellants. 

'Why  appellants  should  urge,  as  they  still  do,  that  the  court 
was  without  jurisdiction  because  the  Judge  did  not  endorse  his  nota- 
tions on  the  petition,  or  th*?.t  the  publication  notice  was  insufficient, 
or  that  the  petition  and  the  objections  were  proiaaturely  filed,  is 
not  apparent.  If  those  grounds  were  tenable,  their  petition  and 
tholr  alleged  cause  of  action  *ith  It,  would  he  out  of  court.  But 
we  d©  not  think  that  any  of  such  grounds  renders  the  proceeding  or 
the  objections  vulnerable  to  a  Jurisdictional  attack,  or  that  any  of 
them  is  of  such  tat    eserlt  as  to  constitute  a  ground  for  striking  the 
objections. 
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All  of  the  contentions  of  appellant*  as  to  thy  alleged 
insufficiency  of  the  notion  tag  publication  are  answered  adversely 
in  Central  Illinois  fublle  Service  Go.  v.  Oity  of  Taylor-rille,  307 
ill.  311  and  Crooner  v.  Abel,  34©  111.  269  •  Cases  cited  by  appel- 
lants umw  m   statutory  requirement  for  actio*  by  six  days'  publica- 
tion, (not  six  days'  notice  by  publication)  are  clearly  distinguish- 
able. As  to  the  alleged  prematura  filing  of  the  petition  and  the 
objections,  the  statute  clearly  «eane  to  impose  tee  duty  of  prompt- 
ness upon  the  city  elork,  inS  not  to  penalise  anybody  \>y  his  extra 
diligence.  There  is  no  asrlt  In   the  alalu  that  the  Judge  failed  to 
endorse  his  notations  on  the  petition.  In  any  event  it  -would  not 
affect  the  objections. 

An  inspection  of  the  original  petition,  inserted  in  the  record 
by  order  of  the  trial  court,  discloses  that  isore  than  400  of  the 
signers  did  not  write  the  date  on  which  theyslgned,  hut  such  dates 
&r«  in  the  handwriting  of  ©esse  other  pertion  or  persons;  that  two 
of  the  signers  gave  tbelr  resldenee  as  "Dayton,  Illinois";  that 
eight  ©ore  gave  their  residence  as  *R«  F.  »«•*;  that  146  signers 
used  ditto  Mark^s  for  their  residence  or  date  of  signing;  that  Ix 
7  signers  did  not  state  any  street  address;  that  in  4  cases  the  naker 
of  the  affidavit  at  th®  foot  of  the  sheet  certified  to  his  own 
signature  thereinobove;  that  no  date  (spamm   after  th®  naaes  of 
$  signers;  that  one  purported  signature  reads i   *Mr.  and  Rfts* 
Albert  Fitsgerral";  and  that  all  of  th®  sheets  attached  to  the  peti- 
tion, bearing  signatures,  have  no  teeading,  as  required  by  subdivisions 
(b)  and  (c)  of  section  lS>-68  abovo  mentioned. 

-These  oialssions,  irregularities  and  discrepancies  oaong  others 
not  necessary  to  be  mentioned,  were  eiabr&ced  in  the  objections. 
^hile  some  of  the  objections  referred  to  "several"  signers,  and 
aosste  of  the  objections  to  "sos»*  persons,  and  appellants  elaln 
that  the  court  could  not  determine  therefroa  the  nu»b«r  of  signatures 
objected  to,  the  discrepancies  are  such  as  appear  on  the  face  of  the 
petition  itself,  without  the  necessity  of  any  extrinsic  proof,  and 
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wtei«h  the  court  could  determine  by  a  mere  inspection  of  the  peti- 
tion. The  alalia  of  indefinlteness  Is  without  saerit. 

The  answer  admits  the  allegation*  of  the  objections  as  to 

"several*  and  "sesw*  signers,  the  allegations  of  non-residence  as 
to  certain  and  * several"  others j  the  ditto  ssarks;  that  several 
dates  are  in  the  handwriting  of  one  person?  that  several  signers 
stated  no  street  address;  that  others  are  without  any  date;  that 
the  persons  circulating  sosse  of  the  sheets  certified  to  their  own 
signatures;  and  the  allegation  as  to  the  signature  of  the  ?its- 
gerrela.  The  answer  alleges  that  5780  votes  were  cast  for  mayor 
at  the  last  preceding  specified  election*  This  would  require  572 
legal  signatures  to  the  petition.  Under  the  aandatory  terras  of 
the  statute,  the  irregularities,  dslssiona  or  discrepanoies  are 
eueh  that  the  petition  was  clearly  insufficient.  The  decree  of 
the  county  court  is  therefore  affinsed. 

decree  Aff Inaed. 
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RUSSELL  FIREBAUGH.  Trustee, 
Plaintiff, 


v. 


ARTHUR  F,  JOHNSON  et  al.. 

Defendants. 


UNION  TRUST  BANK, 

Petitioner  Appellant, 


APPEAL  FROM  SUPERIOR 
COURT  OF  COOK  COUNTY. 


O  &  O  JL«ri.« 


WILLIAM  ft,  NEYiBURGER, 

Respondent  Appellee . 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal,  on  leave  granted,  from  an  order  dis- 
charging a  rule  to  show  cause  in  a  civil  contempt  proceeding. 
The  appeal  is  prosecuted  by  Union  Trust  Bank  which  sought  in 
the  Superior  court  to  have  the  respondent,  Y.'illiam  S.  Nevfburger, 
master  in  chancery,  show  cause  why  he  should  not  pay  the  pro 
rata  amount  alleged  to  be  due  petitioner  on  certain  nondeposited 
bonds  in  a  foreclosure  suit. 

It  is  first  urged  by  respondent  that  the  appeal  should 
be  dismissed  because,  as  his  counsel  contend,  "The  great  weight 
of  authority  is  that  such  an  order  refusing  to  punish  for 
civil  contempt  is  not  aEpeabable."  They  cite  no  Illinois  deci- 
sions, but  rely  on  cases  in  other  states,  in  most  of  which 
criminal  contempts  were  involved.  Notwithstanding  their  asser- 
tion that  "the  precise  question  seems  never  to  have  been  passed 
upon  by  the  courts  of  review  in  this  State,"  we  find  in  peti- 
tioner's brief  several  Illinois  cases  decided  adversely  to  re- 
spondent's contention.  A  similar  situation  was  presented  in  the 
recent  case  of  People  v.  Lewef  380  111.  531*  where  a  Special 
Commissioner  failed  to  make  distribution  of  funds  arising  from 
the  sale  of  property  under  foreclosure,  and  the  court  held  that 
appeal  is  the  proper  method  of  review  of  an  order  of  release. 
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In  Hav/lev  Products  Co.  v.  May.  314  111,  App.  537*  It  was  held 
that  an  order  discharging  the  rule  to  show  cause  was  appeal- 
able, and  after  discussing  several  earlier  Illinois  decisions 
the  court  stated s  "Nothing  said  in  any  of  those  cases  lends 
any  support  to  the  claim  of  appellees  that  it  is  only  the 
imposition  of  an  imprisonment  or  the  assessment  ©f  a  fine, 

;  and  not  the  finding  of  guilty  or  not  guilty,  that  gives  the 
right  of  review.  The  motion  to  dismiss  the  appeal  is  denied." 
In  People  v.  Diedrichf  141  111*  665,  the  court  held  that  ?/hen 
the  proceeding  is  to  secure  and  enforce  a  civil  remedy  it  is 
for  the  benefit  of  the  party  complaining.  "It  is,  to  all 
intents  and  purposes,  between  the  party  insisting  upon  obedience 
to  the  injunction  and  the  one  charged  with  its  violation,  *** 
The  right  to  appeal  is  in  either  party,  as  in  other  cases  in 
chaneery,"  In  Lamb  v.  Cramer,  285  U.  s.  217,  it  was  urged  by 
petitioner  that  the  proceeding  was  criminal  in  its  fflaituse,  to 
punish  for  criminal  contempt,  and  that  therefore  the  order  dis- 
missing the  petition  was  not  appealable.  The  petition  in  that 
case  charged  the  contumacious  acts  of  Lamb  In  diverting  the 
property  which  was  the  subject  matter  of  the  principal  suit, 
and  the  prayer  of  the  petition,  which  the  court  characterized 
as  "determinative  of  the  nature  of  the  proceeding,"  was  to 
secure  restoration  off  the  diverted  property  in  order  to  carry 
out  the  decree  in  the  principal  suit.  The  court  cited  Lamb  to 
shov<-  cause  why  he  should  not  be  punished  for  contempt  and  why 
he  should  not  be  adjudged  to  hold  the  property  subject  to  the 
jurisdiction  of  the  court,  and  in  determining  whether  the  order 
of  discharge  was  appealable,  the  court  said:  "To  the  extent 
that  this  purpose  might  be  effected  by  process  against  Lamb  for 
contempt,  the  proceeding  was  remedial,  to  aid  In  giving  to  the 
plaintiffs  the  property  which,  as  against  the  defendants  in  the 

principal  suit,  they  were  entitled  to  receive.  It  te  the. 
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EHrP-0-Hfi  Qf  the  punjshmentT  rather  than  the  character  of  the 
act  jjanjahedj  which  determines  whether  the  proceeding  is  for 
civil  or  criminal  contempt.  ***  Even  though  the  particular 
acts  of  the  petitioner  nay  take  the  characteristics  of  both 
a  civil  and  a  criminal  contempt,  and  so  may  not  he  classified 
as  exclusively  one  or  the  other,  *»*  still,  under  the  allega- 
tions anil  prayer  of  the  petition,  it  would  have  been  competent 
for  the  District  Court  to  punish  the  contempt  by  its  coercive 
order  until  Lamb  made  restitution  of  the  property  or  to  impose 
a  fine,  payable  to  the  receiver,  compensating  for  its  taking* 
A  proceeding  to  secure  such  relief  is  civil  in  its  nature. M 
(Italics  ours.)  Prom  the  foregoing  decisions  it  appears  to  be 
the  clearly  established  rule  that  petitions  of  this  nature 
'whose  purpose  Is  to  secure  restoration  or  enforcement  of  property 
rights,  are  held  to  be  civil  contempt  proceedings,  from  which, 
either  party  may  appeal,  and  inasmuch  as  respondent  concedes 
that  the  case  at  bar  involves  civil  contempt,  an  appeal  is  the 
proper  method  of  review  of  the  order  of  discharge*  Therefore 
the  motion  to  dismiss  the  appeal  is  denied* 

Upon  consideration  of  the  appeal  on  its  merits,  it  appears 
from  the  pleadings  and  evidence  that  in  July  1929  llrs*  Hedwich 
Gertze  purchased  from  one  Hardt,  a  dealer  in  securities,  bonds 
numbered  109  and  110,  and  paid  him  the  par  value  thereof,  $500,00 
for  sach  of  said  bonds  or  a  total  ®f  $1000.00,  These  bonds  were 
part  of  an  issue  of  280  bonds  in  the  aggregate  principal  sum  of 
$98,500.00,  evidencing  an  indebtedness  on  improved  property 
described  as  Faylor  Apartments  in  Chicago,  secured  by  a  trust 
deed  under  which  Russell  Firebaugh  was  designated  as  trustee. 
The  property  was  subsequently  foreclosed,  and  a  decree  of  fore- 
closure and  sale  was  entered  December  23,  1930  in  the  Superier 
court.  The  premises  were  offered  for  sale  February  16,  1933 
and  bid  in  by  Russell  Firebaugh  as  trustee.  Certain  bonds 
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aggregating  $92,600.00  were  deposited  with  respondent  as 
master  in  partial  payment  of  the  bid.  Bonds  109  and  110 
were  not  so  deposited  with  the  master.  From  the  master's 
supplemental  report  it  appears  that  there  were  undepo sited 
bonds  in  the  principal  sum  of  $5900.00,  including  bonds 
numbered  109  and  110  for  $500,00  each.  The  master  stated 
that  holders  ©f  nondeposited  bonds  were  entitled  to  receive 
$88.09  for  each  $100.00  bond  and  were  to  be  paid  their  pro- 
portionate share  of  monies  deposited  with  him  on  account  of 
the  deficiency.  He  made  no  accounting  as  to  the  monies  received 
by  him  for  the  nondepo siting  bondholders,  but  admits  that  he  re- 
ceived $4,800,00,  somewhat  less  than  the  aggregate  amount  of 
nondeposited  bonds* 

Mrs.  Gertze  testified  that  she  retained  bonds  numbered 

109  and  110  in  her  possession  continuously  from  July  1929,  when 
they  were  purchased,  until  May  1943,  when  she  sold  them  to  the 
Union  Trust  Bank  for  the  sum  of  $400. 0C,  which  was  paid  to  her, 
and  in  confirmation  of  her  earlier  assignment  ©n  May  3»  19*3  of 
the  proceeds  in  the  master's  hands,  she  did,  on  October  22,  I943, 
expressly  assign  in  writing  to  th©  Union  Trust  Eank,  the  peti- 
tioner, all  her  rights  as  the  holder  of  bonds  numbered  109  and 

110  to  the  proceeds  of  sale  held  in  the  hands  of  respondent  as 
master  in  chancery  ©f  the  Superior  court. 

Respondent  was  the  master  in  chancery  in  the  foreclosure 
proceedings  and  conducted  the  sale  of  the  property  under  the 
decree  for  the  sum  of  $93,000.00.  His  report  shows  that  bonds 
aggregating  $92,600,00  were  deposited  with  him  in  payment  of 
the  bid,  and  the  precise  numbers  of  the  bonds  are  set  out  in  his 
report,  which  appears  in  evidence.  Bonds  numbered  109  and  110 
were  never  deposited  v?ith  respondent  as  master  and  did  not 
compris*   any  part  of  the  bonds  aggregating  $92,600*00  which 
were  deposited  with  him.  His  supplemental  report  shows  that 
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holders  of  nondeposited  bonds  of  the  aggregate  of  $5900.00 
were  entitled  to  the  sum  of  $5197*52  in  cash,  or  $88,09  for 
each  $100,00  bond.  Accordingly  bonds  numbered  109  and  110, 
each  in  the  sum  of  $500,00,  aggregating  $1000,00,  were 
entitled  to  a  proportionate  distribution  of  $380,90,  It 
must  be  assumed  that  the  master  received  the  money  for  the 
nondeposited  bonds  because  there  is  no  countervailing  proof 
or  denial  of  the  fact,  and  therefore  the  owner  and  holder  of 
the  bonds  is  entitled  to  the  pro  rata  share  of  the  money 
deposited  with  the  master. 

Respondent's  answer  denied  that  petitioner  is  a  duly 
organized  and  existing  banking  corporation,  and  averred  that 
"there  has  never  been  any  Union  Trust  Bank  organized  in  the 
State  of  Illinois,"  denied  that  Union  Trust  Bank  is  a  corpor- 
ation, and  averred  that  the  articles  of  incorporation  of  the 
bank,  "if  it  is  such  a  corporation,"  have  never  been  filed  in 
the  Recorder's  office  of  Cook  County,  Illinois,  and  that  by 
reason  thereof  "the  said  alleged  corporation  has  no  right  or 
authority  to  file  the  petition  herein  or  for  any  relief  in  tho 
Courts  of  this  State,"  As  against  these  averments  it  appears 
from  exhibits  and  court  records  received  in  evidence  that  In 
June  1942  a  complaint  in  the  nature  of  quo  warranto  was  filed 
in  behalf  of  the  people  of  the  State  of  Illinois  by  the 
attorney  general  of  the  state  in  the  Circuit  court  of  Du  Page 
county,  questioning  the  organization  and  existence  of  the 
Cloverdale  State  Bank  (whose  name  was  subsequently  changed  to 
Union  Trust  Bank),  and  pursuant  to  evidence  presented  In  open 
court  and  the  arguments  of  counsel,  a  decree  was  entered  on 
June  12,  1942  by  Judge  William  J.  Fulton,  who  was  then  she 
judge  of  the  Circuit  court  of  Du  Page  county,  as  follows! 

"1,  That  the  Cloverdale  State  Bank  is  organized  as  a 
banking  corporation  under  an  act  entitled  'An  Act  to  Revise 
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the  Law  with  Relation  to  Banks  and  Banking,"  and  a  charter 
to  said  Cloverdale  State  Bank  was  issued  by  the  Auditor  of 
Public  Accounts  of  the  State  of  Illinois  on  December  3,  1920. 

"On  July  6,  1922,  the  Auditor  of  Public  Accounts  of 
the  State  of  Illinois  issued  his  permit  to  do  banking  busi- 
ness to  said  Cloverdale  State  Bank;  that  said  charter  was, 
on  July  8,  1922,  duly  filed  for  record  in  the  Recorder's 
Office  of  DuPage  County,  Illinois,  in  Book  11  of  Miscellaneous 
Records  on  Page  ^21,  as  Document  Number  1572S>9$  that  said 
permit  was  duly  filed  for  record  in  the  Recorder's  Office  of 
DuPage  County  on  July  8,  1922,  in  Book  11  of  Miscellaneous 
Records  on  Page  521,  as  Document  157260, 

M2.  That  during  the  year  Nineteen  hundred  ant  twenty- 
nine,  the  said  bank  was  properly  and  lawfully  removed  to 
Roselle,  Illinois* 

tt3»  Ebat  on  June  30,  1930,  the  Stockholders  of  the 
said  bank,  Adopted  a  Resolution,  to  Change  the  Place  of 
Easiness  of  the  said  Bank,  to  the  Unincorporated  Area,  in 
Proviso  Township,  in  Cook  County,  Illinois,  without  and 
between  the  boundaries  of  the  Corporate  Limits  of  the  Village 
of  River  Forest  and  Haywood,  in  the  vicinity  of  Lake  street, 
First  avenue  and  the  Desplaines  River, 

"4.  That  the  Place  of  Business  of  the  Bank  was  prior 
to  November  4,  1930,  properly  and  legally  changed  from  the 
Village  of  Roselle,  Illinois  to  the  Unincorporated  Area,  in 
Proviso  Township,  in  Cook  county,  Illinois,  without  and 
between  the  boundaries  of  the  Corporate  Limits  of  the 
Villages  of  River  Forest  and  Maywood,  in  the  vicinity  of 
Lake  street,  First  avenue  and  the  Desplaines  River, 

n5»  That  on  September  23,  I936,  the  name  of  the  said 
bank  was  properly,  regularly  and  legally  changed  by  the 
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stockholders  thereof  to  Union  Trust  Bank. 

"6.  That  the  conduct  and  operation  of  said  bank  has 
been  in  strict  accordance  with  the  terms  of  said  charter 
and  in  strict  accordance  with  the  statutes  of  the  State 
of  Illinois. 

"7.  That  the  said  bank  has  been  conducted  in  a  lawful, 
proper,  legitimate  manner  serving  the  general  banking  public. 
"8,  That  all  of  the  issues  presented  in  the  complaint 
herein,  and  by  the  answer  filed  thereto,  were  determined  and 
adjudicated  contrary  to  the  contentions  of  the  People  of  the 
State  of  Illinois,  in  Case  Number  58805  in  the  Circuit  Court 
of  Sangamon  County,  entitled  'Cloverdale  State  Bank,  a  Cor- 
poration, vs.  Oscar  Nelson,  Auditor  of  Public  Accounts  of 
the  State  of  Illinois. • 

"It  Is,  Therefore,  Ordered  and  Adjudged  that  the  com- 
plaint in  the  nature  of  a  Quo  T/arranto  heretofore  filed  herein 
be  and  the  same  is  hereby  dismissed  and  that  the  respondent 
have  and  recover  its  costs  and  charges  in  this  behalf 
expended. M 

The  attorney  general,  representing  the  people  of  the 
State  of  Illinois,  sought  leave  to  appeal  to  the  Appellate 
court  from  the  order  thus  entered  by  the  Circuit  court  of 
Du  Page  county,  but  the  application  was  denied  and  the  judg- 
ment of  the  Circuit  court  was  made  final.  In  view  of  the 
foregoing  record,  further  comment  as  to  the  averments  in 
respondent's  answer  challenging  the  existence  of  the  Union 
Trust  Bank  and  its  authority  to  file  the  petition,  would 
seem  unnecessary. 

The  remaining  defense  interposed  in  respondent's  answer 
may  be  summarised  as  follows:  he  denied  that  the  bank  had  on 
May  3*  1943  or  at  any  other  time  purchased  bonds  numbered  109 
and  110,  and  he  averred,  on  the  contrary,  that  said  bonds 
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were  deposited  with  him  as  part  of  the  purchase  price  at  the 
time  of  the  sale  under  foreclosure,  and  that  he  had  deposited 
said  bonds,  together  with  many  others,  as  part  of  the  purchase 
price  with  the  clerk  of  the  Superior  court,  but  that  bonds 
numbered  109  and  110  were  stolen  from  the  files  by  persons 
unknown,  and  that  the  bank  therefore  had  no  title  to  the 
bonds  or  any  right  to  the  funds  deposited  with  him  for 
nondepositing  bondholders.  Respondent's  supplemental  report 
is  a  sufficient  answer  to  these  allegations  because,  as  hereto- 
\   fore  stated,  his  report,  x-rhich  appears  of  record,  shows  that 
;  bonds  numbered  109  and  110  were  never  deposited  with  him  as 

master  and  did  not  comprise  any  part  of  the  bonds  aggregating 
j  $92,600.00  which  were  deposited  and  accepted  by  him  in  payment 
Iff  the  purchase  price  at  the  sale.  The  averment  that  bonds 
numbered  109  and  110  were  stolen  is  not  supported  by  any  evidence 
and  is  entirely  refuted  by  the  testimony  of  Mrs.  Gertze,  who 
stated  without  contradiction  that  she  purchased  said  bonds  in 
1929  and  retained  possession  thereof  from  that  time  until  May 
1943,  when  she  sold  them  to  the  Union  Trust  Bank  for  $400,00. 

Respondent's  brief  upon  the  merits  of  the  controversy 
affords  scant  enlightenment.  Petitioner's  counsel  says  that  it 
"barely  exceeds  the  dignity  of  mere  epithet, rt  So  far  as  we 
are  able  to  understand,  the  principal  defense  is  that  the  whole 
background  is  irregularj  that  the  bank  has  no  banking  facilities, 
maintains  only  a  post-office  box  in  Maywood,  that  the  president's 
office  is  in  the  La  Salle  Hotel,  that  the  bank  has  no  employees 
other  than  its  president,  secretary  and  treasurer,  and  that  in 
August  1943  the  president  informed  the  auditor  of  public  accounts 
that  the  bank  was  unable  to  carry  on  a  banking  business,  as 
authorized  by  its  charter,  and  stated  that  the  books  and  records 
of  the  bank  did  not  disclose  any  current  operations.  Even  if 
true,  these  circumstances  would  not  preclude  petitioner  from 
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maintaining  its  cause  of  action  or  excuse  the  master  from 
paying  the  pro  rata  share  of  the  bonds  owned  by  the  bank 
from  the  proceeds  of  the  sale,  which  he  admittedly  held* 
Even  if  petitioner  corporation  had  been  dissolved,  it  could 
sue  t©  collect  its  assets  (Commercial  Trust  Co.  v.  Mailers, 
242  111,  50),  but  no  such  claim  is  asserted  as  a  defense* 

In  support  of  its  claim,  L.  A*  Mitchell,  president  of 
the  Union  Trust  Bank,  supplemented  the  documentary  evidence 
by  oral  testimony.  He  stated  that  he  started  in  the  banking 
business  with  the  First  National  Bank  of  Chicago  in  1917  and 
had  been  president  of  the  Cloverdale  State  Bank  since  I936 
and  of  the  Union  Trust  Bank  since  the  name  was  changed;  that 
the  bank  was  first  located  in  Cloverdale  and  then  in  Roselle, 
Illinois j  that  the  bank  has  a  secretary,  a  treasurer,  and  a 
corporate  seal  of  which  the  cashier  is  custodian,  and  that  he 
(Mitchell)  as  president  resides  at  the  La  Salle  Hotel  in  Chicago; 
that  the  bank  is  incorporated  for  $10,000,00,  has  assets  in  the 
aggregate  of  $15,000.00  or  $17,000,00,  and  conducts  a  limited 
banking  business  under  his  direction.  In  the  course  of  the  trial 
respondent  called  John  W.  F.  Smith,  a  bank  examiner  for  the 
auditor  of  public  accounts,  who  testified  that  under  date  of 
August  20,  1943  he  received  a  letter  on  the  letterhead  of  the 
Union  Trust  Bank,  signed  by  its  president,  L.  A.  Mitchell,  as 
follows: 

"In  reply  to  your  letter  of  August  12,  I943,  I  wish  to 
advise  that  since  no  suitable  building  is  available  in  the 
authorized  area  in  which  the  Union  Trust  Bank  can  operate,  and 
since  it  is  impossible  because  of  the  war  condition  to  construct 
a  building  at  this  time,  the  Union  Trust  3ank  is  unable  to  assume 
a  banking  business  as  authorized  by  its  charter  and  laws  of  the 
State  of  Illinois.  The  books  and  records,  however,  of  the  Union 
Trust  Bank  are  available  for  your  inspection  at  such  time  and 
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place  as  you  may  designate.  These  books  and  records  will  not 
disclose  any  current  operations,  since  the  bank  has  accepted 
no  deposits  for  some  time.  But  whatever  banking  transactions 
have  been  made  in  the  past  are  available  for  your  inspection," 
This  letter  affords  some  explanation  of  the  pea  on  why  the 
bank  had  no  banking  quarters,  but  that  circumstance  -:ould  not 
precludj  it  from  asserting  its  claim  to  the  pro  rata  share  of 
bonds  numbered  109  and  110, 

The  trial  of  the  cause  was  only  partly  concluded.  The 
chancellor  seemed  to  be  exercised  over  the  fact  that  Russell 
Firebaugh,  whose  reliability  he  questioned,  had  been  instru- 
mental in  calling  Mitchell's  attention  to  the  availability  of 
Mrs.  Gertze's  bonds,  and  hy  reason  thereof  he  apparently  enter- 
tained some  doubt  that  the  Union  Trust  Bank  was  the  rightful 
owner  of  these  bonds.  Therefore  in  the  midst  of  the  proceeding 
he  terminated  the  hearing  abruptly  by  discharging  the  rale  and 
dismissing  the  petition.  Respondent  does  not  complain  about 
this  course  of  procedure,  but  seeks  to  justify  it  on  the  same 
theory  that  the  chancellor  adopted,  namely,  that  the  whole  pro- 
ceeding was  fraudulent,  a  "hold-up,"  and  ,:one  of  the  rottenest 
tMngs  that  have  come  before  me,"  supported  by  the  contention 
that  "A  court  of  equity  has  inherent  power  to  dismiss  an  action 
in  fraud  of  justice,  or  actions  -..Men  are  merely  groundless^ 
vexatious  and  harassing."  It  may  be  conceded  that  Firebaugh 
called  Mitchell's  attention  to  the  fact  that  these  bonds  could 
be  purchased  and  assisted  trie  Union  Trust  Bank  in  ac -airing 
them,  but  these  circumstances  cannot  and  certainly  should  not 
operate  to  defeat  the  claim  of  the  Union  Trust  Bank  which  paid 
a  valuable  consideration  for  the  bonds.  Although  the  proceeding 
was  not  fully  heard,  there  is  abundant  evidence  of  record  to 
support  a  money  decree,  as  prayed  by  petitioner,  especially  in 
view  of  the  fact  that  respondent  does  not  complain  of  the 
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abrupt  termination  of  the  case  or  ask  that  he  be  allowed 
to  jnrodUBce  further  evidence.  Therefore,  the  decree  of 
the  Superior  court  Is  reversed  and  the  cause  is  remanded 
with  directions  that  a  decree  be  entered  requiring 
respondent,  the  master,  to  pay  petitioner  the  amount 
allocable  to  its  bonds, 

becrse  reversed  and  cause 

RBHMSaBD  wITH  DIRECTIONS # 
Scanlan  and  Sullivan,  JJ*,  concur. 
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ROSE  CIPICH,  ) 

Appellant.      ) 


CITY  OF  CHICAGO,  a 


)  APPEAL  FROM  SUPERIOR  COUHT, 

COOK  COUNTY. 

municipal  corporation,       )  OOO  T  IK       K        f\ 
Appellee.      )  &  £  'O   JLeilo  *>   V 

».  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

On  the  evening  of  September  25,  1941  plaintiff  fell 

into  a  large  unlighted  hole  in  the  sidewalk  on  Ease  91st 

street  in  the  City  of  Chicago  and  was  severely  injured. 

Two  months  thereafter,  on  November  25',  194-1,  what  purports 

to  be  a  statutory  notice,  drawn  in  the  technical  language 

of  the  statute  but  not  signed  by  plaintiff,  her  agent  or 

attorney,  was  served  upon  the  city.  Thereafter  on  January 

19,  1942,  which  was  six  days  less  than  four  months  after 

the  accident,  plaintiff  filed  her  signed  complaint  in  the 

Superior  court,  accompanied  by  her  affidavit  wherein  she 

deposes  and  says  that  she  had  read  the  complaint  by  her 

subscribed,  that  she  knew  the  contents  thereof  and  that  it 

was  true  in  substance  and  in  fact.  Upon  trial  before  a  jury 

plaintiff  offered  the  defective  notice  in  evidence,  upon  which 

the  court  reserved  its  ruling,  and  adduced  evidence  as  to  the 

manner  in  which  the  accident  occurred,  the  condition  of  the 

sidewalk  and  the  injuries  sustained  by  her.  At  the  close  of 

plaintiff's  case  the  city  moved  for  an  instructed  verdict  on 

the  ground  that  the  notice  was  defective.  The  court  granted 

the  motion,  directed  a  verdict  for  defendant  and  entered  the 

judgment  from  which  plaintiff  appeals. 

With  respect  to  personal  actions  against  municipalities 

sections  1-11  and  1-12,  chapter  24,  111.  Rev.  Stat.  1943, 

provide  as  follows s 
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"1-11.  Notice  within  six  months,)  Within  six  months 
from  the  date  that  such  an  injury  was  received  or  such  a 
cause  of  action  accrued,  any  person  who  is  about  to  commence 
any  civil  action  in  any  court  against  any  municipality  for 
damages  on  account  of  any  injury  to  his  person  shall  file 
in  the  office  of  the  city  attorney,  if  there  is  a  city 
attorney,  and  also  in  the  office  of  the  municipal  clerk, 
either  by  himself,  his  agent,  or  attorney,  a  statement  in 
writing,  signed  by  hiirself ,  his  agent,  or  attorney,  giving 
the  name  of  the  person  to  whom  the  cause  of  action  has 
accrued,  the  name  and  residence  of  the  person  injured,  the 
date  and  about  the  hour  of  the  accident,  the  place  or 
location  where  the  accident  occurred,  and  the  name  and 
address  of  the  attending  physician,  if  any. 

"1-12.  Dismissal  of  suit  if  no  notice  filed.)  If 
the  notice  provided  for  by  section  1-11  is  not  filed  as 
provided  in  that  section,  any  such  civil  action  commenced 
against  any  municipality  shall  be  dismissed  and  the  person 
to  whom  any  such  cause  of  action  accrued  for  any  personal 
Injury  shall  be  forever  barred  from  further  suing." 

Under  the  established  rule  in  this  state  where  any  of 
the  essential  elements  of  the  notice  are  omitted  motion  of 
defendant  for  a  directed  verdict  should  be  allowed.  Ouimette 
y.  City  of  ChicagQj  242  111,  501;  Keller  v.  Tome,  ska,  299  111* 
App.  34;  Minnis  v.  Friend,  3^0  111.  328.  It  is  urged  however 
that  as  a  result  of  the  injury  sustained  plaintiff  was  rendered 
non  compos  mentis  and  should  therefore  be  excused  from  serving 
the  required  statutory  notice.  Plaintiff's  counsel  rely 
principally  on  McDonald  v.  City  of  Spring  Valley^  285  D-U  52, 
to  support  this  contention.  In  that  case  Margaret  McDonald, 
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aged  seven,  by  her  next  friend  brought  salt  against  the 
City  of  Jpring  Valley  for  injuries  I* suiting  in  the  loss 
of  the  third  finger  of  her  left  hand*  The  declaration 
alleged  that  on  account  of  her  tender  years  plaintiff  did 
not  jinow  and  was  not  informed  by  anyone  of  the  provisions 
of  the  statute  concerning  suits  at  law  for  personal  injury 
against  cities,  villages  and  towns  and  that  on  -account  of 
her  tender  years  and  her  physical  and  mental  incapacity  it 
was  impossible  for  her  to  give  notice  or  to  comprehend  the 
requirements  of  the  statute.  Defendant's  demurrer  to  the 
declaration  admitted  the  foregoing  allegations.  The  court 
pointed  out  that  the  recognition  by  the  law  of  the  status  of 
infants  and  their  exemption  up  to  a  certain  age  from  liability 
under  the  law  is  so  well  known  that  it  must  be  presumed  that 
the  legislature  in  enacting  such  a  statute  as  the  one  under 
consideration  did  not  intend  by  the  general  language  used  to 
include  within  its  provisions  a  class  of  persons  which  the 
law  has  recognized  as  being  utterly  devoid  of  responsibility 
and  held  that  the  statute  in  question  does  not  apply  to  a 
child  seven  years  old  who  Is  physically  and  mentally  incompetent 
to  give  such  notice.  We  followed  that  decision  in  Oran  v.,  n 
Kraf  t-Phenix  Cheese  Corporation,  324  111*  App.  463,  wherein  a 
minor  failed  to  file  a  rejection  of  his  right  under  the  Y.'orla- 
men's  Compensation  Act  (111.,  Rev.  Stat.  1943,  ch.  48,  sees. 
138  et  sea.)  within  six  months  from  the  date  of  an  accident 
as  a  condition  precedent  to  enforcing  his  common-law  rights, 
holding  as  the  court  did  in  the  McDonald  case  that  to  charge  a 
minor  who  has  no  legal  guardian  with  the  responsibility  of 
filing  a  rejection  would  amount  to  imposing  on  him  an  obligation 
which  he  could  not  possibly  perform  since  he  would  be  incapable 
of  appointing  an  agent  or  attorney  and  could  not  because  of  his 
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age  act  for  himself.  In  the  case  at  bar  however  plaintiff 
was  of  legal  age,  married  and  was  accompanied  by  her 
husband  on  the  .night  of  the  accident,   Ithough  she  was 
undoubtedly  severely  injured  either  she  or  her  attorney 
served  what  purports  to  be  a  statutory  notice  drawn  in  the 
technical  language  of  the  statute  but  not  signed  by  her, 
her  agent  or  attorney.  Moreover  it  appears  that  approximate- 
ly two  months  after  this  notice  was  served  on  the  city  plain- 
tiff filed  her  complaint  which  admittedly  bears  her  signature 
and  a  jurat  also  signed  by  her  spying  thai!  she  had  read  the 
complaint,  knew  the  contents  thereof  and  that  it  was  true  in 
substance  and  in  fact.  These  circumstances  would  certainly 
preclude  her  from  contending  that  she  was  non  compos  mentis 
and  remained  so  during  th«  entire  six-month  period  during 
which  the  notice  should  have  been  served.  The  statute  permits 
the  required  notice  to  be  signed  either  by  plaintiff,  her 
attorney  or  agent.  Presumably  the  notice  va*  prepared  by  her 
attorney  because  it  appear?  to  be  a  legal  document  and  conforms 
in  every  respect  to  the  requirements  of  the  statute  except  that 
it  bears  no  signature.  This  would  indicate  that  the  person 
who  prepared  and  served  the  notice  7;as  reKiss  in  complying 
with  the  statute.  The  authorities  arc  in  accord  that  such  a 
defect  is  fatal  and  requires  the  court  to  direct  a  verdict* 
The  judgment  of  the  Superior  court  is  therefore  affirmed. 

ccanlan  and  Sullivan,  JJ.,  concur* 
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CITY  OF  CHICAGO, 
a  Municipal  Corporation, 

Appellee 


APPEAL  PROM  MUNICIPAL 
COURT  OF  CHICAGO* 


GERTRUDE  BOM,  )   r>  O  Q  T  \        K  8  1 

Appellant.     )  O/iO  X.i*»  «-* 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT* 

Late  in  the  afternoon  of  November  20,  1944  the  defend- 
ant, Mrs.  Gertrude  Bonn,  was  arrested  in  Goldblatt  Brothers' 
Department  Store,  charged  with  disorderly  conduct  while  in- 
toxicated, taken  to  the  11th  street  and  ?/abash  avenue  police 
station  in  a  patrol  wagon,  confined  in  jail  that  night,  and 
the  next  morning  a  verified  complaint  was  filed  charging  her 
with  improper  noise,  riot,  disturbance,  breach  of  the  peace, 
or  diversion  tending  to  a  breach  of  the  peace,  within  the 
limits  of  the  city,  in  violation  of  section  193-1  of  the 
Municipal  Code  of  Chicago  of  1939,  as  amended.  She  was  then 
brought  before  the  trial  judge  who  examined  the  complaint  and 
the  person  presenting  it,  appended  his  certification  that 
proper  cause  existed  for  filing  the  complaint,  and  granted 
permission  to  file  the  same.  The  defendant  having  waived  a 
jury  trial,  the  cause  was  heard  by  the  court,  and  pursuant  to 
the  presentation  of  evidence  defendant  was  found  guilty  of 
violating  the  ordinance  set  forth  in  the  complaint  and  fined 
five  dollars  and  costs.  Subsequently,  on  December  1,  1944,  a 
motion  was  filed  on  her  behalf  for  a  new  trial  and  in  arrest 
of  judgment.    After  hearing  extensive  evidence  the  court 
denied  the  motion  and  defendant  prosecuted  this  appeal. 

In  the  argument  on  the  "facts"  defendants  counsel 
devotes  seven  pages  of  his  eighteen-page  brief  to  matters 
which  do  not  appear  in  any  report  of  proceedings  at  the  trial 
but  are  taken  from  a  report  of  proceedings  had  after  defendant 
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filed  a  motion  for  a  new  trial  and  in  arrest  of  judgment* 

The  principal  ground  urged  for  reversal  is  that 
"defendant  did  not  knowingly,  expressly,  or  under standingly, 
waive  a  jury  or  right  to  have  counsel."  However,  the  review 
here  is  on  the  common-law  record  alone  which  discloses  that 
defendant  waived  trial  by  jury  on  November  21,  1944  when  the 
cause  was  heardj  and  that  statement  in  the  record  imports 
verity  and  is  conclusive.  In  City  of  Chicago  v.  Harrington, 
263  111.  App.  47,  it  was  held  that  "the  record  imports  verity 
and  cannot  be  successfully  contradicted  by  statements  in  the 
brief.  The  defendant  having  waived  his  right  to  a  jury  trial 
cannot  now  be  heard  to  complain  that  the  court  tried  the  case 
without  a  jury."  The  case  at  bar  was  not  a  criminal  proceed- 
ing in  which  a  written  jury  waiver  is  required;  it  is  an 
action  lay   the  city  to  recover  a  penalty  for  the  violation  of 
an  ordinance  in  a  civil  suit.  City  of  Chicago  v.  Shrefflerf 
175  111.  App.  5475  City  of  Chicago  v.  Khobel,  232  111.  112; 
City  of  Chicago  v.  Streeterj  152  111.  App.  463  j  and  City  of 
Chicago  v.  Williams^  254  111.  360,  Therefore,  if  defendant 
desired  a  trial  by  jury  it  was  incumbent  upon  her  to  assert 
it,  not  on  a  motion  for  a  new  trial  but  on  November  21  when 
the  hearing  was  commenced.  Hule  59  of  the  Municipal  court 
provides  that  in  actions  where  either  party  is  entitled  to  a 
jury  trial,  the  case  shall  be  tried  without  a  jury  unless  a 
demand  in  writing  for  a  trial  by  jury  is  filed  by  the  plaintiff 
or  by  the  defendant,  and  if  the  demand  is  made  by  the  defendant 
it  must  be  filed  by  him  at  the  time  he  enters  his  appearance. 
The  record  before  us  shows  no  demand  by  defendant  for  trial 
by  jury  until  after  the  entry  of  the  judgment.  It  would  there- 
fore seem  that  in  view  of  the  recitals  in  the  record  explicitly 
stating  that  a  jury  trial  was  waived  and  the  failure  of  the 
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defendant  to  comply  with  rule  59  of  the  Municipal  court 
prescribing  the  method  of  obtaining  a  trial  by  jury  in  a 
case  where  that  right  exists,  the  defendant's  principal 
contention  is  utterly  without  merit • 

The  other  ground  urged  by  defendant  is  that  she  was 
denied  counsel.  As  a  matter  of  fact  she  was  assigned  a  public 
defender  who  was  present  in  court  and  stood  beside  her  when 
she  entered  her  plea  of  not  guilty,  and  if  she  had  desired 
her  own  counsel  she  should  have  so  stated  at  that  time. 

Included  in  the  exhaustive  evidence  adduced  upon  the 
motion  for  a  new  trial  is  the  testimony  of  Irving  Landesman, 
an  assistant  corporation  counsel  who  was  assigned  to  the 
women's  court,  1121  South  State  street,  where  defendant  was 
tried  on  the  morning  of  November  21.  He  stated  that  the 
clerk  asked  her  if  she  wanted  to  be  tried  by  the  court  or  by 
a  Jury  and  that  'she  nodded,  indicating  she  wanted  to  be  tried 
by  this  judge.  She  nodded  up  and  down,  in  the  affirmative. 
There  is  a  public  defender  assigned  to  that  court,  a  Mrs. 
Edith  Stone,  who  was  standing  right  there,  Uhen  the  clerk 
asked  Mrs.  Bonn  if  she  wanted  to  plead  guilty  or  not  guilty, 
she  talked  to  Firs,  -tone  a  minute  or  two  and  then  Mrs.  Stone 
said  'We  plead  not  guilty. ' ■ 

Myron  Lewis,  an  assistant  state's  attorney  who  was  also 
assigned  to  the  women's  court,  corroborated  Landesman's  testi- 
mony. He  said  that  he  was  standing  directly  behind  Landesman  at 
the  bar  when  defendant's  case  was  called ',   that  Mrs.  Bonn,  Mrs. 
Stone  and  Landesman  were  standing  before  the  bench  when  the  clerk 
inquired  whether  defendant  wished  to  be  tried  by  the  judge  or 
a  jury,  and  that  Mrs.  .tone  repeated  the  question  to  Mrs.  Bonn 
and  then  said  to  the  court,  "By  the  judge,"  and  at  the  same 
time  Mrs.  Bonn  nodded  her  head  toward  the  judge.  As  against 
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this  evidence  defendant  testified  that  "I  never  waived  Jury- 
trial  and  was  never  asked  if  I  wanted  a  jury  trial."  How- 
ever, the  record,  which  imports  verity,  contradicts  her 
statement  and  is  supported  by  the  testimony  of  several 
witnesses. 

The  foregoing  conclusion  would  seem  to  dispose  of 
the  controversy,  but  defendant's  counsel  has  brought  up  a 
record  of  some  200  pages  containing  evidence  taken  on  de- 
fendant's motion  for  a  new  trial  and  devotes  a  considerable 
portion  of  his  brief  to  a  discussion  of  the  facts,  and  argu- 
ment that  the  finding  of  the  trial  court  is  contrary  to  the 
manifest  weight  of  the  evidence.  Briefly  summarized,  the 
evidence  adduced  upon  the  hearing  by  numerous  witnesses  in- 
dicates that  defendant  was  found  intoxicated  in  Goldblatt 
Brothers'  store j  that  she  used  abusive  language  to  the  police 
officers  and  struck  one  of  them  in  the  face  with  her  handbag 
when  he  attempted  to  persuade  her  to  enter  a  cab  and  go  home 
quietly.  Kratzraeyer,  one  of  the  police  officers,  testified 
that  he  found  her  in  the  men's  shoe  department,  sitting  with 
her  dress  up  about  half  way  to  her  hips,  and  that  she  used 
very  vile  and  abusive  language.  When  he  asked  her  what  the 
trouble  was,  she  said  ?None  of  your  damn  business,"  and  when 
he  asked  her  name,  she  responded  "You  are  so  damned  smartj 
why  don't  you  find  out  who  I  am?"  He  testified  further  that 
when  he  ultimately  told  her  he  would  have  to  arrest  her  she 
said  "Q©  ahead,  that's  Just  what  I  want,  I  am  going  to  sue 
this  damned  store  and  I  am  going  to  make  them  pay,"  Kratzmeyer 
gave  it  as  hie  unqualified  opinion  that  she  was  intoxicated* 

Officer  Keating  stated  that  when  he  asked  her  who  she 
was  she  said  "You  are  a  God  d'amned  copper,  you  ought  to  be 
able  to  find  out  who  I  am,"  and  when  they  suggested  to  her 
that  she  take  a  cab  and  go  home,  she  said  "1  dare  you  to  lock 
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me  up."  He  further  testified  that  she  was  intoxicated,  that 

she  was  hardly  able  to  walk  by  herself,  that  they  had  to 

lead  her  by  the  arm  to  get  her  out,  and  that  she  hit  him 

across  the  face  and  bent  his  glasses. 

Prank  Welch,  a  detective  employed  by  Joyce  Detective 
Agency,  testified  that  (k>ldblatt  Brothers'  Department  Store 
bar  refused  to  sell  defendant  a  drink,  that  she  fought  with 
a  colored  girl  at  the  bar,  screamed  and  used  vile  language* 
Janet  Devine  and  Harold  Greenwald,  also  employees  of  the 
Joyce  detective  Agency,  corroborated  the  evidence  that  Mrs. 
Bonn  wc.o  creating  a  disturbance  in  the  store,  that  she  was 
intoxicated,  and  that  they  finally  had  to  lead  her  from  the 
store. 

Mrs,  Bonn's  testimony  is  entirely  at  variance  with 
that  of  every  other  witness.  She  said  that  she  was  waiting 
for  her  sister,  did  some  shopping  on  another  floor,  and  because 
her  feet  were  tired  and  her  back  hurt  she  found  a  seat  in  a 
secluded  spot  in  the  men's  shoe  department  on  the  first  floor 
near  the  Van  Euren  street  entrance?  that  she  had  previously 
purchased  a  bag  of  beans  in  the  basement,  and  while  she  was 
sitting  there  the  police  officers  accosted  her  and  accused 
her  of  being  a  shoplifter ;   that  she  did  not  kno?/  who  the 
police  officers  were  and  said  to  them  "Who  the  hell  are  you?"; 
that  one  of  them  then  jerked  her  up  from  her  seat  and  spilled 
the  beans,  she  denied  that  she  had  been  drinking  or  disorderly 
or  guilty  of  breach  of  the  peace,  and  said  that  she  had  not 
taken  intoxicating  liquor  for  the  past  five  years.  Subse- 
quently plaintiff's  attorneys  confronted  her  with  the  testimony 
of  two  police  officers.  One  of  them,  Joseph  neuter,  stated 
that  about  six  weeks  prior  thereto  he  received  a  call  from  de- 
fendant's husband  saying  that,  scantily  dressed,  she  had  gone 
down  the  back  stairs  from  the  eighth  or  tenth  floor  of  their 
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apartment  building,  and  could  not  be  found;  that  he  and  his 
partner,  John  Re illy,  toured  the  neighborhood  and  found  de- 
fendant in  an  intoxicated  condition,  sitting  on  the  bumper 
of  a  car  at  71st  street  and  Jeffery  avenue;  that  it  was  a  cool 
evening  in  November  but  defendant  wore  only  a  dress  and  no 
hat j  that  they  took  her  home  and  from  there,  at  her  husband1 s 
request,  drove  her  to  the  Michael  Reese  Hospital  in  his  car, 
where  she  was  refused  admittance  in  the  emergency  ward  because 
of  her  intoxicated  condition. 

Because  there  is  no  transcript  of  the  testimony  adduced 
at  the  original  proceeding,  we  must  assume  that  the  evidence 
supports  the  judgment;  nevertheless,  it  would  hardly  seem 
necessary  to  rely  on  the  presumption  in  view  of  the  overwhelming 
testimony  contained  in  the  record  and  here  briefly  summarized. 
The  trial  court  could  not  fairly  have  entered  any  other  order 
except  to  deny  the  motion  for  a  new  trial  upon  the  evidence 
presented,  Defendant  has  already  had  two  hearings,  and  there 
is  nothing  in  her  brief  which  would  justify  her  contention 
that  she  should  have  another  trial.  The  judgment  of  the  court 
is  therefore  affirmed, 

JUDGMENT  AFFIRMED. 

Scanlan  and  Sullivan,  JJ,,  concur* 
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M#  M.  GORDON  and  P.  GORDON, 

Appellees, 

v. 

VICTOR  C.  BREYTSPRAAK, 

Appellant, 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY, 

o 


23I.A.  581^ 


MR*  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiffs  sued  to  recover  the  sum  of  $1000,00  alleged 
to  have  been  advanced  to  defendant  in  consideration  of  the 
signing  of  an  agreement,  which  was  never  consummated,  by  him 
and  Dr#  W,  H,  Eddy,  relating  to  the  manufacture  and  sale  of 
a  vitamin  product  called  "Vitalert."   Trial  by  the  court 
without  a  jury  resulted  in  finding  and  judgment  in  favor  of 
plaintiffs  for  $1000.00,  from  which  defendant  has  taken  an 
appeal. 

It  appears  that  early  in  1939  Dr»  Eddy,  who  had  been 
connected  with  Columbia  University  for  36  years  teaching 
nutrition  and  physiological  chemistry,  devised  a  vitamin 
formula  or  product  called  "Vitalert,"  The  defendant, 
Victor  C,  Breytspraak,  a  specialist  in  advertising,  con- 
ceived and  prepared  a  merchandising  plan  to  sell  said  product 
through  haberdasheries,  cigar  counters  and  other  places 
catering  especially  to  men,  a  set-up  similar  to  that  used 
in  marketing  "Vitamin  Plus,"  which  had  been  distributed, 
with  considerable  success,  to  a  predominantly  feminine  trade 
through  beauty  shops  and  cosmetic  sections  of  department 
stores,  instead  of  through  the  usual  drug-store  channels* 
Breytspraak  was  convinced  that  his  plan  for  advertising  and 
distributing  "Vitalert"  had  great  possibilities  for  profit- 
able outlets,  and  had  discussed  the  matter  with  Norman  Phelps, 
Chicago  manager  of  Buchanan  &  Co,,  Inc,,  an  advertising  con- 
cern, which  desired  to  handle  the  account  when  "Vitalert" 
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was  placed  on  the  market.  Phelps  introduced  Breytspraak  to 
M.  M.  Gordon  and  Ms  wife,  Pat  Gordon,  who  together  had 
established  a  profitable  business  in  the  preparation  and 
sale  of  cosmetics  under  the  name  of  "Princess  Pat.n  There- 
after the  Gordons,  Phelps  and  Breytspraak  had  several  meet- 
ings, during  which  they  discussed  the  possibilities  of 
"Vitalert,"  The  Gordons  were  impressed  with  Breytspraak* s 
merchandising  plan,  but  wanted  to  be  assured  that  they 
would  not  encounter  any  difficulties  with  the  American 
Medical  Association  and  that  the  product  would  not  conflict 
with  the  provisions  of  the  Federal  Pure  Food  and  Drug  laws, 
They  knew  of  Dr.  Eddy  and  felt  that  he  could  eliminate  all 
trouble  by  making  bioassay  tests  of  the  product  which  both 
the  American  Medical  Association  and  the  Federal  Government 
would  recognize  and  approve.  Accordingly,  the  Go 'dons  met 
Dr,  Eddy  and  Breytspraak  by  pre-arrangement  at  the  Savoy- 
Plaza  Hotel  in  New  York  City  the  latter  part  of  March  1939, 
The  proposed  plan  was  fully  discussed,  and  an  oral  agreement 
was  there  made  to  purchase  the  exclusive  right  to  manufacture 
"Vitalert"  according  to  Dr.  Eddy's  formula  and  market  it 
under  Breytspraak' s  plan.  The  Gordons  agreed  to  pay  an 
aggregate  sum  in  royalties,  which  according:  to  Eddy  and 
Breytspraak  totaled  $50,000.00  and  according  to  Mrs.  Gordon's 
recollection  amounted  to  $35,000,00.  These  royalties  vrare 
to  be  five  cents  on  each  package  of  "Vitalert"  sold  until 
Eddy  and  Breytspraak  received  the  sum  of  $10,000.00$  then 
four  cents  a  package  until  the  royalties  amounted  to  another 
$10,000.00;  then  three  cents,  then  two  cents,  then  one  cent 
a  package  until  the  full  amount  was  paid,  whereupon  the 
formula  and  the  merchandising  plan  would  become  the  exclusive 
property  of  the  Gordons. 
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By  agreement  of  the  parties  a  written  draft  of  the 
contract  was  to  be  prepared  by  the  Gordons*  attorney.  The 
Gordons  were  anxious  to  launch  the  project  before  someone 
else  conceived  the  idea  of  merchandising  and  selling 
vitamins  for  men  according  to  Breytspraak's  plan.  After 
the  meeting  at  the  Savoy-Plasa,  Breytspraak  took  the 
Gordons  to  the  International  Vitamin  Coirapany,  v/here  they 
consulted  Dr.  Laborski  as  to  the  purchase  of  ingredients* 
The  Gordons  then  returned  to  Chicago.  On  their  way  to  the 
railroad  station  in  New  York  they  had  a  conversation  with 
Breytspraak,  about  which  there  is  considerable  conflict* 
Breytspraak  testified  that  the  Gordons  wanted  him  to  canvass 
the  market,  make  advance  contacts  with  retailers  and  help 
secure  the  necessary  ingredients;  that  he  assured  the  Gordons 
he  would  be  willing  to  do  so  if  they  would  pay  him  $1000.00 
for  his  services;  and  that  they  consented  to  do  so.  The 
Gordons'  version  of  the  conversation  is  that  Breytspraak 
told  them  that  he  needed  some  ready  cash  and  asked  them  to 
advance  $1000.00  to  him  in  consideration  of  his  and  Dr. 
Eddy's  signature  to  the  contract  when  drawn,  and  on  the 
assurance  that  "you  may  rest  assured  that  any  contract  you 
might  write  within  reason  will  be  signed  by  Dr.  Eddy  and 
myself* ■  In  any  event,  when  the  Gordons  returned  to  Chicago 
they  sent  Breytspraak  a  letter-  prepared  by  their  attorney, 
with  enclosure  of  a  check  for  $1000.00  payable  to  Breytspraak 
and  Dr.  Eddy,  the  material  portions  of  which  are  as  follows: 

"I  am  enclosing  you  herewith  check  to  the  order  of 
yourself  and  Dr*  Eddy  for  $1000.00* 

"We  just  returned  to  Chicago  today,  and  this  after- 
noon went  to  our  attorney  to  draw  a  contract.  He  wanted 
a  couple  of  days  to  do  this,  and  then  to  send  it  to  a  Bank 
or  lawyer  in  New  York  to  have  it  signed  by  you  and  Dr.  Eddy 
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and  returned  at  the  time  of  delivery  of  the  cheek, 

"I  told  him  that  this  perhaps  was  legally  necessary, 
hut  that  I  had  such  confidence  in  you  and  Dr.  Eddy  that  I 
was  willing  to  send  you  the  check  tonight  without  the  con- 
tract even  being  drawn,  because  you  said  you  needed  the 
check  so  badly  and  that  I  could  take  your  word  for  it, 
as  you  stated  in  Hew  York,  that  any  contract  we  drew  along 
the  lines  of  our  talk  and  that  we  thought  was  fair,  would 
fee  signed  by  you  and  Dr,  Eddy. 

"Tomorrow,  Saturday,  is  a  short  day,  and  it  may  take 
until  Monday  before  a  contract  is  drawn  by  our  attorney.  We 
will  then  send  it  to  you,  and  you  and  Dr.  Eddy  can  sign 
and  return  it  to  us*  It  occurs  to  me  that  there  might  be 
some  additions  to  any  contract  of  any  kind  which  you  would 
want  to  make.  It  will  be  impossible  for  us  -  sight  unseen  - 
to  agree  in  advance  to  make  any  additions  before  seeing  and 
considering  them;  therefore,  whatever  contract  we  approve 
here  will  have  to  be  signed  by  both  of  you  there  in  order 
to  have  a  deal  closed.  However,  you  know  that  we  desire  to 
be  fair,  and  we  are  perfectly  willing,  afterwards,  to  give 
due  consideration  to  any  suggestions  that  you  may  have." 
Dr.  Eddy  indorsed  the  check  and  turned  it  over  t©  Breytspraak, 
who  put  it  through  his  bank  and  kept  the  proceeds  thereof. 
v?ith  respect  to  this  phase  of  the  transaction  Dr.  Eddy  testi- 
fied by  deposition  as  follows:  "The  Gordons  said  they  wanted 
M?.  Breytspraak  to  continue  the  canvass  of  possible  outlets 
for  the  product.  Mr.  Breytspraak  said  that  he  would  make  such 
a  survey,  which  he  subsequently  did,  providing  the  Gordons 
would,  on  their  return  to  Chicago,  make  an  advance  payment 
of  $1,000  to  cover  such  services.  They  said  they  would  send 
a  check  for  $1,000  made  out  to  me  and  Mr.  Breytspraak,  jointly, 
to  apply  on  the  contract  they  were  having  drawn  up.  I  said 
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since  the  work  was  to  do  done  entirely  by  Mr.  breytspraak 
I  would  turn  over  my  half  of  the  check  to  him  for  that  pur- 
pose. The  Gordons  said  this  was  satisfactory.  They  sent 
this  $1,000  check  payable  to  Salter  H.  Eddy  and  Victor  C. 
Breytspraak.  I  endorsed  the  check  over  to  Mr.  Breytspraak 
and  gave  it  to  him."  Gordon's  letter  enclosing  the  £1000.00 
check  was  dated  March  24,  1939.  The  next  day  Mrs.  Gordon 
addressed  another  letter  to  Breytspraak,  wherein  she  said 
that  their  attorney,  in  contemplation  of  preparing  the 
contract,  wanted  additional  information  as  to  how  far 
Dr.  Eddy  ?rt>uld  be  willing  to  allow  the  use  of  his  name  in 
certifying  the  potency  of  the  vitamin  tablets  contained  in 
each  package,  and  she  also  v/ished  to  have  Breytspraak  verify 
her  understanding  that  Dr.  Eddy  would  undertake  all  bioassays 
of  the  initial  and  future  batches  or  orders  of  the  special 
formula  and  assume  the  responsibility  for  having  all  the 
literature, labels,  packages,  etc.  approved  at  Washington, 
without  additional  expense  to  the  Gordons, 

Breytspraak  evidently  turned  this  letter  over  to 
Dr.  Eddy,  because  on  March  26  he  Informed  Mrs.  Gordon  as 
to  the  extent  to  which  his  name  could  be  used  in  connection 
with  the  "Vltalert"  project,  and  at  the  same  time  he  advised 
her  that  he  would  undertake  all  bioassays  and  render  such 
service  without  expense  other  than  his  interest  in  the 
royalties. 

Hilhen  the  contract  was  ultimately  prepared  several  weeks 
later  and  forwarded  to  Breytspraak  for  his  m  and  Dr.  Eddy's 
signature,  Dr.  Eddy  immediately  notified  the  Gordons  that 
the  agreement  "changed  materially  the  terms  agreed  upon  at 
the  Savoy  Plaza  in  this  respects  it  made  the  royalties  payable 
out  of  the  net  profits,  while  our  terms  agreed  upon  at  the 
Savoy  Plaza  called  for  payment  out  of  each  and  every  gross 
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sale,  beginning  with  the  very  first  package  sold,"  These 
changes  were  considered  vital  to  both  Breytspraak  and  Dr. 
Eddy,  and  accordingly  they  refused  to  sign  the  contract, 
and  the  transaction  was  never  consummated. 

Subsequently  Mc.  Gordon  requested  Breytspraak  to 
return  the  $1000.00.  Numerous  requests  and  demands  were 
made  upon  him,  and  finally  ©n  October  12,  1939  Gordon 
addressed  a  letter  to  Dr.  Eddy,  from  which  we  quote  as 
follows:  "Since  we  abandoned  the  vitamin  idea,  I  hare 
asked  Mr.  Breytspraak  to  return  the  $1,000  advanced  to  you 
and  him  on  this  deal.  •  *'*  I  cannot  help  feel  that  a  word 
from  you  will  speed  this  matter  along.  I  will  appreciate 
it,  therefore,  if  you  will  get  in  touch  with  Breytspraak 
and  do  all  that  you  can  for  me." 

Breytspraak  had  resided  at  Crystal  Lake,  Mchenry 
County,  for  about  five  years  before  this  suit  was  filed, 
and  he  argues  at  the  outset  that  under  section  7  of   the 
Civil  Practice  Act  (111.  Rev.  Stat.  194^,  ch.  110),  which 
provides  that  *•  *  *  every  civil  action  shall  be  commenced 
in  the  county  where  one  or  more  defendants  reside  or  in 
which  the  transaction  or  some  part  thereof  occurred  out  of 
which  the  cause  of  action  arose  *  •  *,"  the  suit  should  have 
been  instituted  in  McHenry  County,  because,  as  his  counsel 
argues,  most  of  the  transactions  occurred  elsewhere  than  in 
Cook  County,  within  the  contemplation  of  the  statute.  How- 
ever, in  defendant's  original  answer  and  counterclaim,  which 
was  subsequently  amended,  he  admitted  that  the  transaction 
out  of  which  the  cause  of  action  arose,  occurred  in  Cook 
County,  Illinois,  He  appeared  generally,  and  filed  his 
answer  and  counterclaim  without  objecting  to  the  Jurisdiction 
of  the  court.  It  was  not  until  he  filed  his  second  amended 
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answer  that  tlie  question  of  jurisdiction  was  raised,  and 

under  the  provisions  of  section  11  of  the  Civil  Practice 
Act  and  the  settled  rule  of  law  in  this  state,  the  statute 
conferring  upon  the  defendant  the  right  to  object  to  the 
jurisdiction  of  the  court  because  suit  was  not  brought  in 
the  proper  county,  confers  a  privilege  of  which  a  defendant 
may  avail  himself  if  he  chooses,  but  if  he  does  not  plead 
this  privilege  in  apt  time,  he  will  be  regarded  to  have 
waived  it  and  submitted  to  the  jurisdiction  of  the  court* 
&§§  ,Y«,.Heidenrelchrf  271  111*  #ft|  Bg JU  -Chas,  0*  Larson  Co.. 
304  111*  App*  137,  These  authorities  hold  that  it  becomes 
the  duty  of  a  party  to  plead  to  the  jurisdiction  of  the  court 
at  the  earliest  moment,  and  that  he  may  not  under  a  general 
appearance  plead  to  the  merits  of  the  action  and  thereafter 
raise  the  question  for  the  first  time* 

Upon  the  merits  of  the  case  we  are  satisfied  from  a 
careful  examination  of  the  record  that  the  contract  drawn  by 
the  Gordons  was  not  in  accordance  with  the  oral  agreement  of 
the  parties  in  New  York  in  that  it  made  the  royalties  payable 
out  of  net  profits  instead  of  providing  for  payment  out  of 
each  and  every  gross  sale*  Both  Dr*  Bddy  and  Breytspraak 
testified  that  their  oral  agreement  contemplated  that  the 
written  contract  should  provide  for  their  royalties  out  of 
the  gross  sales,  and  it  seems  entirely  reasonable  to  accept 
their  version  of  the  conversation  because  it  is  not  seriously 
disputed,  and  also  because  they  were  selling  a  formula  pre- 
pared and  to  be  supervised  by  a  recognized  authority,  together 
with  a  merchandising  and  an  advertising  plan  from  which  they 
were  warranted  in  expecting  a  certain  return  in  the  way  of 
royalties.  Under  plaintiffs'  interpretation  of  the  oral 
agreement  there  might  not  have  been  any  net  profits,  and 
there  is  nothing  in  the  record  which  would  reasonably  indicate 
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that  Dr.  Eddy  and  Breytspraak  were  willing  to  indulge  in  such 
speculation.  This  conclusion  is  supported  not  only  by  the 
testimony  of  both  Dr.  3&dy  and  Breytspraak  but  by  the  fact 
that  as  soon  as  the  written  agreement  was  received.  Dr.  Eddy 
immediately  notified  the  Gordons  of  the  material  changes 
and  pointed  out  to  them  that  there  were  some  other  discrepan- 
cies which  he  would  be  willing  to  waive  provided  the  provi- 
sion with  respect  to  gro3S-sale  royalties  was  corrected.  The 
Gordons  declined  to  do  anything  for  several  monthg,  and  then 
admittedly  abandoned  the  idea  because  they  felt  the  market 
was  overcrowded  with  vitamin  products  and  they  had  their 
doubts  of  the  success  of  "Vitalert." 

The  remaining  and  important  question  is  whether  the 
$1000,00  paid  to  Breytspraak  was  intended  as  compensation 
for  the  personal  efforts  he  was  requested  to  make  by  the 

Gordons  in  canvassing  manufacturers  and  in  determining  the 

I 

availability  of  ingredients  to  be  used  in  the  manufacture 

\of  "Vltalert,"  He  rendered  these  services  at  the  Gordons1 
request  and  expended  considerable  time  and  effort  in  canvas- 
sing chain-cigar  stores  in  Hew  York,  Philadelphia,  Boston 
and  Chicago,  as  well  as  the  leading  men's  clothing  and 
apparel  stores  where  the  product  was  to  be  sold.  The 
ascertainment  of  this  information  and  the  making  of  these 
contacts  was  at  that  time  extremely  important  to  the  Gordons, 
because  if  the  product  was  to  be  successfully  marketed,  de- 
finite outlets  for  the  sale  thereof  had  to  be  assured,  and 
it  seems  reasonable  to  suppose  that  when  they  asked  him  to 
render  these  services  they  were  willing  to  pay  him  for  his 
time  and  effort.  We  have  already  quoted  Dr.  Eddy's  testimony 
as  to  this  phase  of  the  transaction.  He  states  explicitly 
that  the  Gordons  wanted  Breytspraak  to  continue  the  canvass 
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of  possible  outlets,  which  Breytspraak  agreed  to  do,  pro- 
viding the  Gordons  would,  on  their  return  to  Chicago,  make 
an  advance  payment  of  $1000.00  to  cover  such  services.  That 
this  was  Dr.  Eddy's  understanding  of  this  transaction  is 
borne  out  by  the  fact  that  he  indorsed  the  check  which  was 
made  out  jointly  to  him  and  Breytspraak,  and  turned  over  his 
share  of  the  proceeds  to  Breytspraak  beeause,  as  he  thought 
and  stated,  Breytspraak  was  entitled  to  it.  If  the  $1000.00 
check  had  been  paid  either  on  account  of  the  first  $5000.00 
in  royalties  or  as  a  consideration  for  the  signing  of  the 
contract  by  Breytspraak  and  Dr.  Mdy,  as  the  Gordons  contend, 
Dt*   Eddy  would  have  been  entitled  to  one-half  of  the  proceeds 
thereof,  and  he  was  undoubtedly  fully  aware  of  that  fact.  The 
only  circumstance  that  could  cast  any  doubt  upon  this  phase 
of  the  transaction  is  the  first  Gordon  letter,  dated  Hareh 
24,  1939,  In  which  the  check  was  transmitted.  This  letter 
contains  the  self-serving  statement  that  ttI  was  willing  to 
send  you  the  check  tonight  without  the  contract  even  being 
drawn,  because  you  said  you  needed  the  check  so  badly  and 
that  I  could  take  your  word  for  it  •  *  *.rt  The  version  of 
the  $1000.00  transaction  given  by  Breytspraak  and  Eddy  is 
much  more  probable,  and  there  is  ample  evidence  to  support 
it. 

It  is  entirely  conjectural,  of  course,  to  speculate 
on  whether  the  controversy  as  to  the  $1000.00  check  would 
have  arisen  if  the  transaction  had  been  consummated  and 
successfully  carried  out,  but  as  we  read  the  record  the 
Gordons  were  solely  responsible  for  the  failure  of  the 
transaction,  because  they  had  their  attorney  draw  a  con- 
tract, the  vital  portion  of  v/hich  relating  to  royalties, 
changed  entirely  the  method  by  which  Eddy  and  Breytspraak 
were  to  be  compensated  for  their  formula,  services  and  idea, 
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and  then  for  several  months  refused  to  do  anything  about 
the  matter  until  they  ultimately  decided  to  abandon  the 
project  for  the  reasons  already  stated,  and  it  seems  to 
us  that  their  demand  for  the  return  of  the  $1000.00  was 
an  afterthought  resulting  from  the  failure  of  the  enter- 
prise through  their  fault  and  indicated  a  total  disregard 
of  the  time  and  effort  expended  by  Breytspraak  in  trying 
to  insure  the  success  of  the  plan  in  compliance  with  their 
wishes  and  request. 

It  would  serve  no  useful  purpose  to  remand  the  cause 
for  further  hearing,  because  presumably  all  the  oral  and 
documentary  evidence  available  was  introduced  upon  the 
trial.  Therefore  the  judgment  of  the  Circuit  court  is 
reversed  and  judgment  entered  here  in  favor  of  defendant 
and  against  plaintiffs  for  costs. 

JUDGISSKT  BEVERSED  AND  JUDGMENT 
HERE  IK  FAVOR  OF  DEKEEDANT. 

Scahlan  and  Sullivan,  JJ,,  concur. 
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EDWARD  S,   GILLESP: 


laintlff-Appellee, 


EVLE  GILLESPIE,  Incompetent, 

Defendant, 


ftl.A.  5(82 


On  Appeal  of  HINDA  SAMUELS, 
Guardian  ad  Litem, 

Appellant, 


APPEAL  PROM  SUPERIOR 
COURT,  COOK  COUNTY, 


MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

On  August  27,  1943  Edward  S.  Gillespie  filed  a  com- 
plaint for  divorce  against  the  defendant  Evie  Gillespie, 
charging  desertion  without  any  reasonable  cause  for  the 
space  of  one  year  and  upwards,  A  suggestion  of  insanity 
having  been  filed  by  her  father  and  next  friend,  Hinda 
Samuels,  defendant *s  aunt,  was  appointed  guardian  ad  litem 
and  William  H«  Temple  was  designated  as  her  attorney.  Sub- 
sequently, on  June  28,  1944,  plaintiff  filed  an  amended 
complaint  to  annul  his  marriage  to  defendant,  charging  that 
on  December  29,  I927,  the  day  of  the  purported  marriage, 
defendant  was  an  insane  person  and  incapable  of  entering  into 
a  valid  marriage  contract.  Trial  of  the  issues  before  the 
chancellor  without  a  jury  resulted  in  the  entry  of  a  decree 
formulated  in  harmony  with  the  prayer  of  the  amended  complaint, 
from  which  the  guardian  ad  litem  has  taken  an  appeal. 

When  the  parties  were  married  in  Chicago  on  December 
29,  I927,  defendant  was  approximately  21  years  of  age.  She 
had  attended  Wilberforce  University  in  Ohio  from  1918  to  1921, 
having  gone  there  from  her  home  in  Vicksburg,  Mississippi, 
After  leaving  Wilberforce  University  she  came  to  Chicago, 
attended  Bryant  i  Stratton  business  college,  where  she 
studied  shorthand  and  typewriting,  and  subsequently,  prior 
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to  her  marriage,  was  engaged  in  secretarial  work  for  Carson 

Pirie  Scott  &  Co.  and  Sears  Roebuck  &  Co.  After  her  marriage 

she  was  employed  for  a  short  time  at  the  Lincoln  State 

I 

Bank  in  Chicago. 

Early  in  I929  she  returned  to  Vlcksburg  and  In  March 
of  that  year  she  was  taken  by  her  father,  Arthur  J.  Eilbatt, 
and  her  husband,  Edward  S,  Gillespie,  from  Vicksburg  to  New 
Orleans,  Louisiana  for  examination  by  a  mental  expert*  There- 
after she  remained  in  Vicksburg  with  her  parents  until  August 
1929,  at  which  time  plaintiff  went  to  Vicksburg  to  get  her, 
and  drove  her  back  to  Chicago  with  Hinda  Samuels  and  her 
husband.  Following  defendant's  return  to  Chicago,  she  was 
treated  at  an  institution  in  Hinsdale,  Illinois  for  a  mental 
condition,  and  within  a  year  thereafter,  on  May  28,  1930, 
she  was  adjudicated  insane  by  the  County  court  of  Cook  County* 
Her  disease  was  designated  as  dementia  praecox,  she  was 
coinnitted  to  the  Kankakee  State  Hospital  for  the  Insane,  and 
remained  there  from  May  28,  1930  until  February  25,  1931,  at 
which  time  she  was  transferred  to  the  Manteno  State  Hospital, 
at  Manteno,  Illinois*  Following  a  90-day  parole,  she  was 
discharged  as  improved  on  July  18,  1931,  but  has  never  been 
restored  to  sanity  by  any  order  of  court,  and  admittedly  is 
now  and  has  been  since  May  28,  1930  an  insane  person.  After 
a  painstaking  trial,  during  which  some  ten  witnesses  testi- 
fied on  behalf  of  plaintiff  and  six  others  ©n  behalf  of  de- 
fendant, the  chancellor  found  that  defendant  was  an  insane 
person  on  the  date  of  her  marriage,  December  29,  1927,  and 
at  that  time  did  not  have  the  mental  capacity  to  enter  into 
a  valid  marriage* 

The  principal  ground  urged  for  reversal  is  that  the 
decree  is  contrary  to  the  manifest  weight  of  the  evidence. 
The  question  of  fact  involved  is  whether  defendant  had 
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sufficient  mental  capacity  on  the  day  of  her  marriage  to 
enter  into  a  valid  marriage  contract*  nithout  reviewing  in 
detail  the  testimony  of  the  numerous  witnesses  embraced 
within  a  record  of  almost  400  pages,  the  substance  of  their 
testimony  and  the  essential  matters  with  respect  to  which 
they  testified,  may  be  summarized  as  follows:  B,  M.  Santos, 
a  physician,  but  not  a  psychiatrist,  called  on  behalf  of 
plaintiff,  testified  that  he  had  examined  defendant  in  1929 
or  1930,  found  her  insane  and  that  he  signed  the  necessary 
papers  for  her  commitment  to  the  Kankakee  State  Hospital. 
His  finding  as  to  insanity  was  based  upon  one  examination 
and  casual  social  contacts  had  with  defendant  over  a  six  or 
eight-month  period  some  two  years  after  her  marriage,  during 
which  he  noticed  that  she  acted  reticent  and  uncooperative. 

Several  lay  witnesses,  including  W.  Ellis  Stewart, 
Anna  Pitman,  Inez  M,  Dickerson  and  Edreiuaer  Gillespie,  who 
either  resided  in  the  same  building  as  defendant,  or  had  been 
her  friends  prior  to  the  marriage,  or  had  known  her  during 
her  childhood,  or  lived  in  the  immediate  neighborhood  where 
she  resided,  and  had  frequent  opportunity  to  observe  her  and 
converse  with  her,  gave  it  as  their  opinion  that  she  was 
insane  on  December  29,  1927.  Their  conclusions  were  predi- 
cated upon  observations  of  and  conversations  with  defendant 
during  her  engagement  and  after  her  marriage,  and.  some  of 
the  observations  antedated  both  events,  and  the  opinions  of 
the  witnesses  generally  dealt  with  her  peculiarly  moody 
manner,  reticence,  distraction  when  engaged  in  conversation, 
imaginary  ailments,  her  apparently  dazed  condition,  and 
general  demeanor* 

Inez  M«  Dickerson,  who  in  1927  lived  next  door  to 
the  Glllespies,  testified  that  before  the  marriage  she  had 
noticed  that  defendant  had  a  peculiar  look  in  her  eyes,  that 
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they  shifted,  and  that  in  conversation  she  could  not  stay 
on  one  subject. 

Editfeaner  Gillespie,  plaintiff1 s  mother,  testified 
that  she  first  met  defendant  in  1927,  so/eral  months  before 
her  marriage,,  and  saw  her  frequently  thereafter  at  gatherings 
and  at  the  witness'  home;  that  3he  frequently  had  conversa- 
tions with  her  and  discussed  the  impending  marriage;  that 
she  was  present  at  the  ceremony  and  talked  to  her  on  that 
day;  that  plaintiff  and  defendant  stayed  at  her  home  the 
night  of  the  wedding  and  lived  there  for  some  time  thereafter; 
that  defendant  appeared  to  be  very  moody  and  "always  imagined 
there  was  some  tiling  wrong  with  her,  *  *  *  she  thought  she 
had  different  ailments*  In  conversations  she  seemed  in  a 
dase.  I  asked  her  would  she  understand  me,  she  would  say 
yes.  Vie   would  just  let  it  drop,  I  would  notice  she  didn't 
seem  to  grasp  what  I  was  talking  about.  *  *  *  The  night  of 
the  marriage  I  had  quite  a  time  trying  to  persuade  her  to  go 
to  her  husband.  She  gave  no  reason.  She  said  she  did  not 
want  to.  I  tried  to  make  her  understand  her  obligations  of 
marriage.  She  didn't  seem  to  understand  that.  I  had  quite 
a  time  after  the  marriage.  She  began  to  talk  about  these 
ailments  again  and  that  she  was  going  to  leave  him.  I 
begged  and  pleaded  with  her  here.  She  said,  'I  donft  know, 
I  don't  want  to  be  married  to  iiim  or  any  other  man.*  After 
that  she  would  tell  me  she  was  going  to  kill  him  and  kill 
herself.  This  was  a  week  after  the  marriage.  *  *  *  She 
seemed  moody  and  worried.  I  asked  her  what  was  wrong.  I 
did  not  tell  my  son  his  wife  talked  about  killing.  It 
iapressed  me,  I  didn't  speak  to  my  son,  I  was  afraid  of 
what  I  saw.  I  tried  to  keep  it  for  a  period  of  months. 
When  I  did,  he  went  to  pieces „  He  t»ld  me  he  saw  it,  and 
was  hoping  against  hope  what  he  saw  wasn't  true," 
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W.  Ellis  Stewart,  secretary  of  the  Supreme  Liberty 
Life  Insurance  Company,  testified  that  for  about  three 
years  preceding  the  marriage  he  lived  in  the  same  apartment 
building  as  Gillespie \   that  he  had  known  defendant  for 
several  months  before  the  marriage  and  saw  her  at  lea3t 
once  or  twice  a  week  prior  t©  December  29,  1927$  that  he 
occasionally  had  conversations  with  her,  once  at  his  office 
about  two  or  three  months  before  the  marriage;  that  on  one 
of  these  occasions  he  congratulated  her  upon  coming  into 
the  Gillespie  family,  and  that  "she  practically  said  nothing, 
just  turned  away  without  comment,  not  as  if  she  did  not 
understand  it,  but  as  if  she  ignored  it,"  Testifying  further, 
the  witness  said:  "ly  opinion  [that  she  was  insane]  is  based 
upon  the  [above]  conversation  I  had  with  her  the  two  or 
three  days  before  the  wedding.  Her  action  was  not  the  action 
of  a  normal  person*  •  #  •  I  arrived  at  the  opinion  she  was 
insane  after  the  marriage  from  the  things  that  happened 
after  her  marriage.  She  did  many  acts  of  an  insane  person. 
I  traced  it  back  to  this  incident  that  occurred  before." 

Anna  Pitman  knew  defendant  in  Vieksburg,  Mississippi 
before  she  came  to  Chicago,  lived  several  blocks  from  her 
home  and  saw  her  frequently  when  she  was  a  child.  Later, 
in  1927  and  subsequently,  she  saw  her  in  Chicago  about 
once  a  week.  She  stated  that  as  a  child  defendant  seemed 
indifferent  and  held  herself  aloof  from  others,  and  that 
she  later  observed  the  same  characteristics  when  she  met 
defendant  in  Chicago. 

William  J,  Johnson  worked  at  the  Lincoln  State  Bank, 
first  as  a  messenger,  then  as  a  teller,  and  met  defendant 
when  she  came  to  work  there  in  the  early  part  of  1929.  He 
testified  that  after  three  or  four  days  she  said:  MMr. 
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Johnson,  I  am  going  to  leave  here."  Upon  asking  her  what 
the  trouble  was,  she  responded:  "People  coning  in  the  bank 
they  look  at  me  so  strange,  I  am  afraid.  I  imagine  somebody 
is  always  chasing  me."  He  attempted  to  reassure  her  by 
telling  her  that  "you  rausn't  feel  like  that*  This  is  a 
public  place,  as  long  as  they  don»t  say  anything  to  you, 
everything  will  be  all  right,"  but  the  witness  added* 
"She  continued  to  have  that  strange  idea.  I  think  the 
next  day,  I  took  her  home  in  my  car"  and  she  never  returned 
to  the  bank* 

Maud  Samuel,  called  as  a  witness  on  behalf  of  defend- 
ant, gave  it  as  her  opinion  that  defendant  v.'as  s:ne  on  the 
day  of  her  marriage.   She  had  met  her  several  years  prior 
thereto,  and  had  conversations  with  her  at  various  times. 
The  witness  made  defendant's  wedding  dress,  talked  to  her 
while  she  was  being  fitted,  and  considered  her  a  sane  person, 
and  said  that  at  a  luncheon  given  in  June  1928  by  the  wit- 
ness, at  which  defendant  was  a  guest,  she  seemed  very  happy, 
responded  readily  to  questions,  and  acted  rational.  On 
cross-examination,  the  witness  testified  that  defendant 
told  her  she  hoped  that  news  of  her  marriage  would  not 
appear  in  the  papers  here,  but  did  not  give  as?  reason 
therefor* 

June  Howe  testified  that  defendant  was  her  best 
friend,  that  she  first  met  her  in  I922  in  Chicago,  and 
thereafter,  up  to  the  time  of  the  marriage,  she  attended 
dances,  football  games,  luncheons  and  the  theater  with 
defendant j  that  defendant's  conversations  with  her  were 
natural  and  normal,  and  she  believed  defendant  to  be  sane. 
On  cross-examination,  £*•  Howe  stated  that  defendant  ex- 
pressed a  natural  apprehension  about  her  light  complexion, 
and  that  she  had  been  regarded  as  a  white  person  by  her 
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employers  and  business  associates.  Urs.  Howe  felt  that  "it 
was  a  normal  tiling  for  her  not  to  want  to  be  seen  in  the 
loop  with  persons  of  dark  complexion,  for  fear  someone 
would  go  to  the  place  where  they  knew  her." 

Hartha  (Start  knew  defendant  as  a  child  in  Vicksburg, 
TSssissippi,  and  then  attended  '  llberforce  University  when 
defendant  was  a  student  there.  Later  she  3aw  her  frequently 
in  Chicago.  Based  upon  these  associations,  her  opinion  was 
that  defendant  was  not  insane.  She  knew  that  defendant 
passed  for  a  white  person  at  her  work  downtown,  but  testi- 
fied that  defendant  had  never  indicated  any  apprehension 
afeg&t  being  followed* 

ylinda  Samuels,  defendants  aunt  and  guardian  ad  litem, 
testified  that  defendant  lived  with  her  from  1922  until  she 
was  married,  except  when  she  visited  her  parents  in  Vicksburg; 
that  while  living  with  her  defendant  assisted  with  the  house- 
work, attended  Bryant  &  Stratton  business  college,  and  later 
was  employed  at  Carson  Pixie  Scott  &  Co,  and  Sears  Roebuck 
&  Co.;  that  she  was  present  at  the  wedding  ceremony,  and 
that  defendant  responded  to  the  questions  propounded  by  the 
minister;  that  before  the  wedding  she  told  the  .itness  that 
she  loved  Edward  and  thought  he  would  make  a  good  husband. 
In  1929  the  witness  drove  to  Vicksburg  in  her  husband's  car, 
together  with  plaintiff,  defendant,  and  the  witness'  daughter* 
While  they  were  in  Vicksburg,  the  Lilblatts  had  a  reception 
for  plaintiff.  She  was  of  the  opinion  that  defendant  was 
sane  on  December  29,  1927.  On  cross-examination,  Mrs. 
Samuels  stated  that  defendant  lost  her  mind  sometime  before 
she  went  to  Hinsdale  Sanatorium,  and  at  that  time  she  had 
apprehensions  about  being  pursued,  and  recalled  some  con- 
versation with  her  about  being  followed  while  she  worked 
at  the  Lincoln  State  Bank. 
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Most  of  defendant's  witnesses  adduced  evidence  on 
cross-examination  that  defendant  concealed  her  racial 
Identity,  that  she  passed  as  a  white  person  aiaon^  her  busi- 
ness associates,  and  one  of  then  testified  ahe  was  concern- 
ed lest  her  employers  should  discover  the  fact  'chat  she  was 
a  colored  person. 

In  addition  to  the  lay  witnesses,  plaintiff  adduced 
the  testimony  of  two  eminent  psychiatrists,  Drs.  >.lex  3, 
Hirschfield  and  Harry  R.  Hoffman,  neither  of  whom  had 
examined  defendant  but  predicated  their  opinions  upon 
hypothetical  questions.  Both  doctors  were  present  in  the 
court  room  when  the  evidence  01  many  of  the  witnesses  was 
being  adduced,  and  their  answers  were  based  not  only  upon 
the  testimony  which  they  heard  but  upon  the  hypothetical 
questions  propounded.  One  or  the  errors  assigned  by  defend- 
ant is  that  the  chancellor  allowed  plaintiff  to  testify,  not- 
withstanding bis  incompetency  under  section  2,  chapter  51, 
111.  Rev.  Stat.  194ij,  In  support  of  this  contention  it  is 
argued  that  the  testimony  of  the  two  psychiatrists  must  be 
excluded  because  the  hypothetical  questions  put  to  them  were 
based  in  part  upon  the  incompetent  testimony  of  plaintiff, 
although  it  is  true  that  the  hypothetical  questions  put  to 
these  witnesses  assumed  some  of  the  facts  testified  to  by 
plaintiff,  nevertheless,  before  the  conclusion  of  the  trial, 
all  matters  and  things  therein  contained  were  adduced  in 
evidence  by  witnesses  other  than  the  plaintiff.   e  have 
examined  the  hypothetical  questions  propounded  to  the 
psychiatrists,  and  find  them  in  all  respects  proper  and  pre- 
dicated upon  competent  evidence  embraced  within  the  record. 
Both  psychiatrists  testified  that  dementia  praecox  was  a 
slow  insidious  form  of  insanity  that  starts  early  in  life, 
usually  in  the  teens  or  adolescent  stage  of  an  individual1 s 
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life,  tliat  it  is  of  unknown  origin,  and  may  go  on  for  years 
before  it  develops  into  symptoms  that  a  layman  could  recognize. 

These  observations  lead  to  the  statement  of  the  well- 
known  rule  of  law  in  this  and  other  states  that  where  a  case 
is  tried  by  the  chancellor,  his  decision  v/ill  not  be  reversed 
unless  it  is  clearly  and  manifestly  against  the  weight  of 
the  evidence.  Slder  v.  Clarke.  385  111.  335*  KLsasser  v» 
Miller ,  333  111.  243;  West  v.  LePage.  331  111.  131; 
Sroczvnski  v.  Schultzf  38I  111.  86;  Cravens  v.  Hubble,  375 
111.  51;  and  Van  Amburg  v.  Reynolds.  372  111.  317.  The  rule 
is  also  well  established  that  where  the  evidence  is  con- 
flicting, the  chancellor  v/ill  not  be  reversed  unless  his 
findings  are  clearly  and  manifestly  against  the  weight  of 
the  evidence.  Brozina  v.  Wanda P  387  111.  46;  Jones  v. 
Dove.  382  111.  445, 

Although  it  appears  that  the  chancellor  permitted 
plaintiff  to  testify,  the  record  discloses  that  he  was  fully 
aware  of  the  plaintiff's  incompetency  as  a  witness,  as  in- 
dicated by  the  chancellor's  statements  of  record,  and  he 
undoubtedly  recognized  that  there  was  sufficient  competent 
evidence  besides  the  testimony  of  Edward  S.  Gillespie,  the 
plaintiff,  tending  to  show  that  at  and  before  the  marriage 
defendant  was  insane,  because  he  so  stated  fully  in  the 
course  of  his  rulings  on  defendant's  motion  to  dismiss  at 
the  close  of  plaintiff's  case. 

At  the  conclusion  of  the  trial  the  chancellor  reviewed 
some  of  the  evidence,  and  gave  his  reasons  for  finding  that 
defendant  was  an  insane  person  on  December  29,  I927  and  did 
not  then  have  the  mental  capacity  to  enter  into  a  valid 
marriage.  He  stated  that  among  other  things  he  was  Impressed 
by  the  testimony  of  the  lay  witnesses  who  appeared  in  behalf 
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of  defendant,  but  pointed  out  certain  objective  facts  in 
the  case  such  as  defendant's  treatment  in  Hinsdale  Sanatorium, 
within  some  twenty  months  after  her  marriage,  her  adjudication 
of  insanity  by  the  County  court  of  Cook  County,  and  the  ad- 
mitted fact  that  she  was  at  the  time  of  the  trial  insane. 
He  stated  that  he  had  "weighed  and  considered  the  evidence 
in  this  case  very  carefully  during  the  days  that  it  has  been 
under  my  consideration^  and  while  there  is  much  to  be  said  in 
support  of  the  contention  so  ably  presented  by  defendant's 
counsel  in  behalf  of  the  weight  to  be  given  to  the  testimony 
of  the  lay  witnesses  appearing  fer  the  defendant,  *  •  *  that 
she  was  of  [sound]  mental  capacity  and  was  capable  of  enter- 
ing into  the  marriage  relationship  on  December  29,  1927, 
[nevertheless]  the  court  has  arrived  at  the  conclusion,  con- 
sidering all  the  facts  and  circumstances  in  evidence,  con- 
sidering •  •  *  the  nature  of  the  mental  disease  known  as 
dementia  praeco>:,  that  it  seems  inescapable  from  the  evidence 
in  tills  case  that  the  defendant  was  suffering  from  dementia 
praecos  at  and  before  the  time  in  question,  viz.,  December 
29,  1927." 

From  a  careful  examination  of  the  record,  the  conclusion 
is  fully  warranted  that  defendant  was  insane  long  prior  to  the 
date  of  her  adjudication  and  commitment  in  Hay  1930 •  The  only 
question  that  can  fairly  be  said  to  exist  is,  how  long  that 
condition  had  existed*  According  to  the  testimony  of  the 
psychiatrists,  dementia  praecox  usually  begins  during  adoles- 
cence and  progresses  with  the  years*  The  fears  and  apprehen- 
sions of  defendant,  as  testified  to  by  some  of  plaintiff's  lay 
witnesses,  fortify  the  conclusion  that  her  insanity  may  have 
been  in  its  incipient  stages  long  before  her  marriage,  and 
that  on  the  date  of  her  marriage  she  did  not  have  the  ■ental 
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capacity to  enter  Into  a  valid  marriage  contract. 

For  the  reasons  indicated,  we  are  impelled  t©  con- 
clude that  the  findings  of  the  chancellor  who  saw  and 
heard  the  witnesses  and  gave  the  hearing  of  the  case  the 
most  careful  and  serious  consideration,  are  not  contrary 
to  the  manifest  weight  of  the  evidence  and  ousht  not  to 
be  disturbed.  Therefore,  the  decree  of  the  Superior 
court  is  affirmed. 

DSCR2S  AFFIRMED. 

Scanlan  and  Sullivan,  JJ»,  concur. 
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LORETTA  PABI8,  Administratrix  of 
the  Estate  of  WALTER  DEHBSKI, 
Teceacsd, 

Appellant, 

v. 


$ 


APPEAL  FROM  SUPERIOR 
COURT,  COOE  COUNTY, 


THOMAS  J.  FRISL  and  CHARLES  C, 
RSS8HAW,  as  Trustees,  etc.,  et  al., 
doing  business  as  CHICAGO  SURFACE    _  i 

mmm.   3^8  LA.  583^ 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Loretta  Pabis,  administratrix  of  the  estate  of  Walter 
Dembski,  deceased,  brought  suit  against  defendants  to  recover 
damages  for  injuries  to  the  decedent  resulting  in  his  death, 
alleged  to  have  been  caused  through  the  negligence  of  defend- 
ants i  motorman  while  operating  one  of  their  streets  cars  at 
the  intersection  of  North  Ashland  and  Milwaukee  avenues  in 
Chicago.  Trial  by  jury  resulted  in  a  verdict  of  not  guilty, 
upon  which  the  court  entered  judgment,  and  from  which 
plaintiff  appeals* 

The  facts  disclose  that  Ashland  avenue  runs  north  and 
south,  and  Milwaukee  avenue  is  a  diagonal  thoroughfare 
running  northwest  and  southeast,  thereby  forming  a  triangular 
corner  at  the  intersection  of  these  two  streets.  There  are 
two  street-car  tracks  running  parallel along  Ashland  avenue. 
On  the  northwest  corner  of  Milwaukee  and  Ashland  avenues  is 
a  building  occupied  by  Continental  Clothing  Company,  and  on 
the  northeast  corner  of  the  intersection,  directly  opposite 
the  building  occupied  by  Continental  Clothing  Company,  is  a 
four-story  brick  building  known  as  1229  Ashland  avenue. 
Ianediately  adjacent  to  the  southbound  street-car  track  and 
near  the  northwest  corner  is  a  safety  island  or  loading 
platform,  used  by  persons  boarding  and  alighting  from 


' 

. 

< 

' 

■ 

V 

.TOW* 
P r         A  T  9  ^  * 

I   ,M 

-. 

"  !    i 

... 

rs  .'  . 

.. 
.     ft  '.  '        . 

- 

»'■  ,  BS09 

■ 

-   nO 
no  ...     aoO  silt.' 

Jans  ata 


-2- 

southbound  cars.  This  safety  island  is  about  six  or  eight 
inches  above  the  street  level,  103  feet  long  and  four  feet 
six  inches  wide.  The  northerly  crosswalk  of  Milwaukee 
avenue,  if  extended,  iTOuld  be  south  of  and  adjoining  the 
southerly  corner  of  the  safety  island.  On  the  west  sidewalk 
of  Ashland  avenue,  near  the  curb  and  37  feet  south  of  the 
north  end  of  the  safety  island,  is  an  electrically  operated 
"stop"  and  "go"  traffic  signal  light*  This  light  is  66  feet 
north  of  the  south  end  of  the  island. 

In  mid -afternoon  of  May  26,  1943,  plaintiff's  intes- 
tate, then  56  or  JJ8  years  of  age,  in  good  health  and  in  full 
possession  of  his  mental  faculties,  was  in  the  act  of  crossing 
Ashland  avenue  from  the  west  to  the  east  side  of  the  street 
near  the  southerly  end  of  the  safety  island,  or  at  a  point 
not  more  than  ten  or  fifteen  feet  north  of  the  south  end  of 
the  island,  being  directly  opposite  the  building  on  the 
northeast  corner  of  the  intersection,  known  as  1229  Ashlang 
avenue,  A  street  car  approaching  from  the  north  had  the  red 
light,  which  required  all  north  and  southbound  traffic  to 
stop.  Plaintiff  contends,  and  adduced  evidence  to  show,  that 
it  was  customary  for  all  cars  to  stop  at  least  30  feet  north 
of  the  south  end   of  the  safety  island,  and  it  is  contended 
that  the  street  car  proceeded  south  along  almost  the  full 
length  of  the  safety  island  beyond  the  regular  signa'l  light, 
and  struck  the  deceased  just  after  he  had  started  moving  in 
an  easterly  direction  to  cross  Ashland  avenue,  <a%wsing  in- 
juries which  resulted  in  his  death  almost  immediately  there- 
after. Defendants  made  a  motion  for  a  directed  verdict  on 
the  theory  that  the  evidence  justified  the  conclusion  that 
decedent  was  not  in  the  exercise  of  care  for  Ms  own  safety, 
and  that  his  injuries  resulted  from  his  own  negligene«0  They 
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say  tliat  the  undisputed  evidence  shows  that  when  the  car 
was  from  two  to  five  feet  from  him,  decedent  stepped  from 
the  island  to  the  track  in  front  of  the  moving  car,  that 
the  motorman  immediately  applied  full  brakes,  and  the  car 
was  stopped  right  where  it  struck  the  decedent  and  did  not 
run  over  himj  that  there  was  nothing  to  prevent  him  from 
seeing  the  carj  and  that  under  the  authorities  cited  he 
was  guilty  as  a  matter  of  law  of  a  failure  to  exercise  due 
care  for  his  own  safety  in  making  an  attempt  to  cross  even 
on  the  established  crosswalk.  Russell  v.  Richardson*  308 
111*  App.  11 j  Chicago  Union  Traction  Co*  v*  Browqy.  20 6  111, 
6155  Sole  v.  Bichardsonf  315  HI.  App.  213  (Abst.);  Richter 
v.  Cuamlngs.  32I  111*  App.  627  (Abst. )j  and  other  Illinois 
cases. 

JSatthew  O'Connell,  a  police  officer  stationed  at  the 
intersection  in  question,  testified  that  the  stop  light  was 
north  of  the  point  where  the  decedent  fell,  indicating  that 
the  street  car  had  passed  beyond  the  traffic  signal,  and  he 
stated  that  frora  time  to  time  prior  to  the  accident  he  had 
observed  people  walking  across  Ashland  avenue  at  any  point 
south  of  the  traffic  lightj  that  he  did  not  know  how  many 
people  per  day  crossed  in  that  manner,  "but  I  know  a  lot 
of  people  cress  the  street  that  way."  Another  witness, 
Albert  L,  Ilronek,  a  salesman  for  the  Continental  Clothing 
Company,  which  is  located  on  the  northwest  corner  of  the 
intersection,  testified  that  people  crossing  Ashland  avenue 
from  west  to  east  at  places  south  of  the  traffic  signal 
"pass  any  place  south  of  the  traffic  signal*  *  *  *  I  see  a 
great  many  of  them  from  time  to  time  crossing  from  the  west 
side  of  Ashland  avenue  outside  the  white  lines.  That  has 
been  true  for  some  period  of  time  before  the  accident.  That 
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■was  their  habit  6  or  7  months  or  longer  before  the  accident, " 

It  was  competent  for  plaintiff  to  introduce,  and  for 
the  court  to  receive,  evidence  of  the  custom,  to  which  two 
or  more  of  the  witnesses  testified,  and  the  mere  fact  that 
plaintiff »s  intestate  attempted  to  cross  the  track  in  front 
of  the  car  ?/hich  was  only  a  few  feet  away  but  which  had 
slowed  down  to  almost  a  stop,  would  not  of  itself  prore  that 
he  was  guilty  of  contributory  negligence,  because  he  may  have 
depended  upon  the  custom  and  the  traffic  signal  showing  red, 
which  required  all  north  and  southbound  traffic  to  halt*  Under 
the  circumstances  we  think  that  it  was  a  question  of  fact  for 
the  jury  to  determine  whether  deceased  was  in  the  exercise 
of  due  care  for  his  own  safety,  and  that  the  court  would  not 
have  bean  justified  in  directing  a  verdict  holding  that  he 
was  negligent  as  a  matter  of  law  and  that  his  administratrix 
>*as  therefore  precluded  from  recovering* 

The  case  was  allowed  to  go  to  the  jury,  which  evidently 
reached  the  conclusion,  under  the  instructions  tendered  by  de- 
fendants and  given  by  the  court,  that  defendants  were  not 
guilty.  Plaintiff  contends  that  the  verdict  was  produced 
by  the  repetitious  use  in  seven  of  the  seventeen  instructions 
tendt.  ;  i  ;y  defendants  of  the  phrases  "the  plaintiff  cannot 
recover,"  "you  should  find  the  defendants  not  guilty,"  and 
other  phrases  of  like  import,  thereby  conveying  to  the  jury 
the  impression  that  the  court  was  opposed  to  the  plaintiff's 
theory  of  the  case,  V.e  have  examined  the  instructions,  and 
find  that  they  are  subject  to  the  criticism  which  the  plain- 
tiff makes.  We  had  occasion,  in  Gulich  v.  Swing f   318  111.  App. 
£06,  where  the  facts  were  sharply  in  conflict,  to  reverse  the 
judgment  and  remand  the  cause  for  retrial  for  the  sole  reason 
that  the  instructions  given  were  repetitious,  prejudicial, 


i 


.  $1 

^  an  10 

; 

- 
■     '  .  .  . 

,  1  - 

J 

■  . 

- 

1 


-5- 

and  therefore  erroneous.  In  that  case  nine  of  the  seventeen 

instructions  tendered  by  defendant  and  given  by  the  court, 
concluded  with  words  of  similar  import,  and  after  reviewing 
the  decisions,  in  many  of  which  the  courts  had  repeatedly 
condemned  the  practice  of  needlessly  concluding  numerous 
instructions  with  phrases  of  the  character  indicated  and  had 
entered  orders  of  reversal  in  a  number  of  them  on  that  ground 
alone,  we  pointed  out  that  the  vice  of  such  a  charge  lies  in 
the  fact  that  it  is  calculated  to  impress  the  jury  with  the 
thought  that  the  court  was  against  the  plaintiff  on  the 
question  of  fact,  and  the  jury  might  easily  be  misled  to 
believe  that  in  the  opinion  of  the  court  they  should  find 
for  the  defendant.  In  Nelson  vf__Chieago .  CM3LMUS§2LSL9±x 
163  111.  App.  98,  the  court  criticized  the  practice  by 
saying:  "This  is  only  another  way  of  emphasizing  the  words 
'not  guilty'  and  is  as  effective,  if  not  more  so,  as  printing 
the  words  in  large  type  -  a  practice  condemned  in  Elwood  v, 
Chicago  City  Ry.,  90  111.  App.  397."  In  IfflTf  Ti  fa  ftm  !■  fti 
Co.,  13?  111.  App.  130,  six  of  the  fifteen  instructions 
offered  by  defendant  and  given,  concluded  with  the  charge 
that  a  verdict  of  "not  L'uilty'1  should  be  returned.  In  these 
fifteen  instructions  certain  principles  of  law  favorable  to 
the  defendant  were,  by  many  frequent  repetitions,  unduly 
emphasized,  and  were  held  to  have  been  brought  too  promi- 
nently to  the  attention  of  the  jury.  The  court  there  reached 
the  conclusion  that  the  giving  of  these  instructions  required 
a  reversal,  and  remanded  the  case  for  retrial.  A  similar 
situation  existed  in  Cohen  v.  V.eins tein.  231  111.  App.  84; 
Daubach  v.  Drake  Hotel  Co..  243  111.  App.  298 J  VfllUams  ▼« 
Stearns f  256  111.  App.  425;  City  of  Lake  Forest  v.  Janowits, 
295  111.  App.  2G9;  and  Pillow  v.  Long.  299  111.  App.  542. 
As  stated  in  the  Gulich  case,  such  a  practice  is  undoubtedly 
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misleading  to  the  jury  and  prejudicial  to  plaintiff »s  cause, 
because  to  repeat  constantly  and  needlessly  the  charge  "then 
you  should  find  the  defendant  not  guilty"  or  words  to  that 
effect,  suggests  to  the  jury  that  on  the  question  of  fact 
the  court  favors  the  defendant,  ".'hen  jurors  are  examined 
as  to  their  qualifications,  they  are  committed  to  the  rule 
that  they  villi   follow  the  law  as  charged  by  the  court,  and 
where  the  court  repeatedly  tells  them  to  find  the  defendant 
not  guilty,  it  is  easy  to  understand  that  they  may  be  misled 
into  believing  that  the  court  is  charging  them,  as  a  matter 
of  law,  to  find  for  the  defendant. 

If  this  were  a  case  where  the  evidence  would  warrant 
the  conclusion  that  plaintiff's  intestate  was  guilty  of 
negligence,  as  a  matter  of  law,  in  failing  to  exercise  due 
care  for  his  own  safety,  defendants'  argument  that  "under 
the  evidence,  no  other  result  could  reasonably  have  been 
expected,  had  the  instructions  complained  of  not  bean  given 
or  that  a  different  result  could  reasonably  be  expected  on 
another  trial,"  would  merit  careful  consideration,  but  since 
we  hold  that  the  question  whether  plaintiff's  intestate  was 
in  the  exercise  of  due  care,  was  properly  one  for  the  jury, 
in  view  of  the  location  of  the  traffic  light,  the  fact  that 
the  car  passed  beyond  it,  and  the  custom  of  crossing  the 
intersection  south  of  the  light,  as  testified  to  by  several 
witnesses,  it  was  important  that  the  instructions  should  not 
be  misleading  or  prejudicial  and  should  be  free  from  the  un- 
warranted and  frequent  repetitions  of  the  phrases  complained 
©f. 

For  the  reasons  indicated,  the  judgment  of  the  Superior 
court  is  reversed  and  the  cause  is  remanded  for  retrial  under 

proper  ins true tions. 

JUDGMENT  REVERSED  AND  CAUSE  REMANDED 
FOR  RETRIAL  WITH  DIRECTIONS. 
Scanlan  and  Sullivan,  JJ.,  concur. 
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PETER  VAN  BRUSSEL, 

Appellee , 

v. 

ROBERT  3ARTLETT,  d/b/a 
Robert  Bartlett  Realty 
Company, 

Appellant. 


APPEAL  PROM  CIRCUIT 
COURT,  COOK  COUNTY. 


* 


328  I.A.  583 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OP  THE  COURT. 

Defendant  was  engaged  in  the  real  estate  business  In 
Palos  Heights,  Illinois,  where  he  maintained  a  barn  and  a 
team  of  horses.  Plaintiff  was  a  blacksmith,  engaged  in  going 
to  farms  and  riding  stables  for  the  purpose  of  shoeing  horses. 
On  June  22,  1943,  in  response  to  a  telephone  request,  he 
called  at  defendant's  ham  t©  shoe  a  team  of  horses,  and  as 
he  entered  the  stall  of  one  of  the  horses,  he  was  kicked  and 
severely  injured.  Trial  by  jury  resulted  In  a  verdict  and 
judgment  for  $1750.00,  from  which  defendant  appeals.  No 
question  is  raised  as  to  the  amount  of  the  verdict  or  as  to 
any  of  the  instructions.  The  trial  was  fairly  conducted,  and 
the  principal  grounds  urged  for  reversr.1  are  that  plaintiff 
was  guilty  of  contributory  negligence,  that  plaintiff  having 
full  knowledge  over  a  period  of  five  years,  of  the  horses  that 
he  was  about  to  shoe,  assumed  any  risk  coincident  with  his 
work,  and  that  in  view  of  the  uncontro verted  testimony  of 
plaintiff  and  all  of  defendant's  witnesses  that  at  no  time 
prior  to  the  occurrence  had  the  horse  shown  any  vicious 
propensities,  there  was  no  duty  on  defendant  to  warn  anybody 
of  danger,  and  therefore  the  court  should  have  directed  a 
verdict  for  defendant  at  the  close  of  plaintiff's  case. 

The  salient  evidence  adduced  upon  the  hearing  may  he 
summarized  as  follows.  Plaintiff  testified  that  he  was  re- 
quested by  defendant  to  come  to  his  farm  to  shoe  his  two 
horses;  that  when  he  arrived  there  he  saw  the  foreman,, 


t 


. 


OO.G  .A. 


fa  o    ' 


, 


t 


- 

..■..■. 

■.-.■.:       i  .  , 

•    -.•-■ 

I 

-    alii  ec  |  o$  aatoo  o: 


Jousma,  who  showed  him  where  the  horses  were,  and  when  plain- 
tiff asked  hiia  if  he  would  go  along,  Jousma  said  that  it  tfea 
not  necessary,  "the  horses  were  all  right, "  that  "there  was 
a  man  there  who  would  help  me,  so  I  went  over  to  the  ham  with 
my  helper."  'vhen  he  got  to  the  barn  he  saw  Edward  Jacobs,  who 
had  charge  of  the  barn  and  horses  on  defendant's  farm,  and  told 
him  that  he  and  his  helper  had  come  to  shoe  the  horses;  that 
Jacobs  said  "all  right, !l  and  then  walked  into  tlie  barn  and  got 
one  horse,  "and  I  walked  in  to  get  the  other  horse  *  *  *,  I 
could  not  say  how  he  approached  the  one  he  was  leading  out  be- 
cause when  I  walked  in,  he  was  in  front  of  that  horse,  untying 
him.  I  approached  my  horse  as  I  always  do,  from  the  rear.  As 
soon  as  I  walked  behind  him,  he  kicked  with  both  feet,  not 
once,  but  several  times  and  knocked  me  on  the  doors."  Plain- 
tiff sustained  a  broken  arm  and  other  injuries.  He  was  first 
taken  to  a  doctor  In  Blue  Island,  then  to  a  hospital  in  Harvey, 
where  X-rays  disclosed  a  fractured  arm.  He  remained  at  the 
hospital  about  three  days,  and  had  a  cast  on  his  arm  from  the 
date  of  the  injury  until  August  4,  when  it  was  placed  in  a 
sling.  His  right  leg  was  bruised  so  that  he  had  difficulty  in 
walking  for  several  weeks,  and  there  was  undisputed  evidence 
that  he  had  not  regained  the  full  use  of  his  arm  subsequent 
to  the  accident. 

Walter  Witt,  called  as  a  witness  on  behalf  of  plaintiff, 
testified  that  he  had  conducted  a  riding  stable  in  Palos  Park 
since  19 31;  that  he  cut  hay  near  defendant's  barn,  used  to  keep 
his  machinery  near  the  barn  where  the  accident  occurred,  and  on 
occasions  walked  over  to  the  barn  where  the  horses  were  kept; 
that  in  June  or  July  of  1942  he  talked  with  Jacobs,  who  told 
him  "to  be  careful  of  the  horses,  that  they  were  a  little  mean.H 

Jacobs,  testifying  on  behalf  of  defendant,  stated  that  be- 
fore he  went  into  the  barn  he  told  plaintiff  "not  to  go  in  there. 
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***  I  did  not  tell  him  why  I  did  not  want  him  to  go  in.  There 
was  nothing  else  in  the  barn,  but  these  two  horses, «  Jacobs 
testified  that  the  horses  were  in  separate  stalls  which  were 
not  accessible  through  the  front,  but  had  openings  from  the 
front  through  which  the  horses  could  be  fed.  The  day  before 
the  accident  Jacobs  had  taken  the  horse  which  injured  plain- 
tiff, out  of  his  stall,  and  he  stated  that  "when  I  took  him 
out  to»4  I  untied  him  from  the  front,  from  the  next  stall. 
That  is  the  way  I  was  told  to  do  it  and  that  is  the  way  I  did 
it,  ***  I  know  that  the  usual  way  of  untying  a  horse  is  from 
the  rear.  That  is  the  way  I  always  did  it  when  I  *as  on  the 
farm,  but  this  particular  horse,  they  told  me  to  untie  from  the 
front,  ***  |  told  Van  [plalntiff ]  not  to  go  into  the  barn.  I 
told  him  not  to  go  into  the  barn,  because  Mr.  Brown  told  me  not 
to  leave  anybody  in  the  bam.  Mr.  Brown  is  manager  of  the  farm. 
I  told  Witt  or  anybody  else  that  came  there.  I  told  everybody 
to  stay  out  of  the  barn."  On  recross  examination  plaintiff's 
counsel  propounded  the  following  questions  to,  and  received  the 
following  answers  from,  Jacobs:  "Q.  Isn't  it  a  fact  the  order 
was  issued  because  this  horse  was  wild  and  you  did  not  want  any- 
body to  get  kicked?  A.  It  was  on  their  own  good  behavior.  They 
wouldn't  be  kicked."  Mien  asked  to  explain  his  answer,  the  wit- 
ness replied:  "Well,  if  you  were  on  good  behavior  they  would- 
n't kick."  Further  recross  examination  was  as  follows:  "q.  That 
is,  if  you  would  go  and  unloosen  them  from  the  front,  that  par- 
ticular one?  A.  Unloosen  them  from  -  you  can't  get  in  by  the 
fraont  to  untie  them.  q.  Did  you  untie  them  from  the  front? 
A,  Yes,  from  the  next  stall." 

It  further  appears  from  the  record  that  when  plaintiff 
was  called  in  rebuttal,  he  denied  Jacobs •  statement  that  he  had 
told  plaintiff  not  to  go  into  the  bam,  saying  "He  did  not  make 
any  sach  statement  that  day.  He  did  not  say  anything.  I  told 
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him  that  T  came  there  to  shoe  the  horse  and  he  said  all  right* 
That  is  all  that  was  said.  He  walked  into  the  tarn  first  and  I 
walked  after  him,"  On  cross-examination  plaintiff  testified 
that  on  prior  occasions,  when  he  ha4>   gone  to  defendant's  farm  to 
shoe  these  horses,  one  of  the  men  employed  on  the  farm  or  in 
charge  of  the  barn  ''"brought  the  horses  out  to  me  to  shoe  outside 
**#«  i  never  shod  any  of  them  in  the  barn  and  whoever  the  man 
was  that  was  in  charge  of  the  horses,  always  brought  them  out 
until  the  day  of  the  accident."  It  likewise  appears  from  plain- 
tiff's  testimony  that  on  prior  occasions  he  did  not  have  a  help- 
er with  him  as  he  did  on  the  day  in  question,  that  men  on  the 
farm  helped  him  slice  the  horses,  and  that  the  reason  he  accom- 
panied Jacobs  into  the  barn  on  the  day  in  question  was  that  the 
hour  was  growing  late  and  he  wanted  to  bring  both  horses  out  at 
the  same  time  so  that  he  and  his  helper  could  finish  the  job 
before  dark. 

The  law  is  well  settled  in  this  state  that  persons  are  not 
bound  to  exercise  care  to  avoid  being  injured  by  domestic  ani- 
mals not  naturally  dangerous,  without  notice  of  the  vicious  ten- 
dencies of  the  particular  animal,  and  that  whether  or  not  the 
animal  had  theretofore  displayed  vicious  tendencies  was  a  question 
of  fact  for  the  .jury*  flEffftffi  Tn  TMJilfTjii  32  HI.  App.  326;  Hammond 
v.  Me3.ton,  42  111,  App*  136;  Papszycki  v.  Gurkaf  198  111*  App* 
p07;  and  Hose  v.  Morton,  204  111.  App,  108,  In  the  light  of 
these  decisions  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine whether  defendant  knew  that  the  horse  which  injured  plain- 
tiff had  shown  any  prior  vicious  tendencies  of  which  plaintiff 
should  have  been  apprised,  and  against  which  defendant  was  duty 
bound  to  afford  plaintiff  proper  protection. 

Thomas  Howard,  one  of  defendant's  witnesses,  raised  and 
trained  the  horse  in  question  on  his  farm  in  Iowa  in  1936,  and 
kept  it  there  until  1939,  when  he  sold  it  to  Bartlett,  The  next 
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time  the  witness  saw  It  was  in  1944  on  defendant's  farm,  and  he 
stated  that  during  the  time  the  horse  was  under  his  observation 
he  never  saw  it  do  "anything  nean  or  vicious  cr  kick  or  have  any 
trouble  with  him  of  any  kind,"  A  similar  situation  arose  in 
Nau  v.  Standard  Oil  co«P  ID'4  111,  App,  421,  where  a  large  number 
of  witnesses  who  had  known  tlie  aniiaal  there  in  question  before 
it  was  purchased  by  appellant,  testified  that  it  was  not  in  the 
habit  of  kicking,  but  the  court  answered  this  contention  by 
3aying  that  "it  does  not  follow  from  this  that  the  preponderance 
of  the  evidence  is,  that  at  the  time  appellee  was  injured  the 
animal  was  not  vicious,  whe  x^ay  not  have  been  vicious  when 
ba£jtg  worked  on  the  farm,  or  during  the  brief  time  that  she  was 
in  the  hands  of  dealers,  and  may  have  shown  viciousnsss  after 
appellant  bought  her  and  she  was  placed  in  different  surround- 
ings, whether  or  not  the  aniiaal  was  vicious  was  a  question  of 
fact  for  the  jury  and  it  was  within  their  province  to  determine, 
where  and  with  whom,  the  preponderance  of  the  evidence  lay,"  In 
this  proceeding  Howard  had  not  seen  the  horse  which  injured 
plaintiff,  for  several  years,  and  there  is  evidence  that  during 
the  interim  several  different  persons  drove  and  handled  the  horse 
on  defendant's  fariaj  the  implication  is  that  improper  handling 
by  any  of  these  witnesses  may  have  produced  its  vieiousness. 
The  fact  that  plaintiff  had  previously  shod  this  horse 
over  a  period  of  five  years,  would  not  indicate  that  he  assumed 
any  risk  coincident  with  his  work,  unless  he  knew  that  the  hor3e 
had  vicious  tendencies,  and  there  is  no  evidence  to  support  any 
such  contention.  On  other  occasions  the  horses  were  led  from 
the  barn  hy   defendant's  employees,  and  were  3hod  outside  without 
any  difficulty,  Uor  is  there  any  basis  for  the  contention  that 
the  court  should  have  directed  a  verdict  for  the  defendant,  at 
the  close  of  plaintiff *s  case.  The  controverted  question  whether 
this  horse  had  previously  displayed  any  vicious  tendencies  known 
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to  defendant,  was  a  matter  for  the  Jury  to  determine,  and 
the  question  of  contributory  negligence  does  not  enter  into 
the  case  because  under  the  decisions  heretofore  cited, 
persons  are  not  bound  to  exercise  care  to  avoid  being 
injured  by  domestic  animals  not  naturally  dangerous 
unless  they  have  notice  of  the  vicious  tendencies  of  the 
particular  animal* 

The  case  was  fairly  tried,  and  therefore  the  judgment 
of  the  Circuit  court  should  be  and  it  is  affirmed. 

JUDGMENT  AFHRilED. 

Seanlan  and  Sullivan,  JJ.,  concur. 
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PEOPLE  OP  THE  STATE  OF  ILLINOIS, 
ex  rel.  JAMES  ROACH  et  al,. 

Appellees, 


5 
\ 

APPEAL  PROM  SUPERIOR 
COURT,  COOK  OOOSSk 


kuhbhx  j.  xXJJMUAii,  Fres: 

Park  District,  et  al.,         ~  Q  6>  ' 

■  \.  oSSo  !•/!•  Do4t 


ROBERT  J.  DUNHAM,  President  Chicago 

Appellants, 
MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

This  proceeding  in  mandamus  was  instituted  on  October 
1,  1942  by  James  Roach  and  six  others  to  coimpel  the  Chicago 
Park  District  and  its  appropriate  officials  to  recognize 
the  civil  service  status  of  plaintiffs  and  to  certify  and 
appoint  them  to  designated  positions  in  the  classified 
civil  service  of  said  Chicago  Park  District.  Thereafter 
on  December  18,  1942  two  others  were  allowed  to  intervene 
as  co-plaintiffs.  The  cause  was  tried  on  the  complaints 
filed  by  the  original  plaintiffs  and  the  intervenors, 
defendants'  answers  thereto  and  a  stipulation  of  facts. 
A  writ  of  mandamus  was  awarded  by  the  trial  court  and 
defendants  appeal. 

The  Chicago  Park  District  came  into  existence  May  1, 
1934  as  the  result  of  the  consolidation  of  twenty-t\7© 
independent  park  districts  whose  existence  was  merged  in 
that  of  the  Chicago  Park  District.  Three  of  these  indep- 
endent park  districts  -  West  Park,  South  Park  and  Lincoln 
Park  -  were  operating  prior  to  the  consolidation  under  the 
Park  Civil  Service  Act  (par.  86a,  chap.  24-1/2,  111.  Rev. 
Stat.  1943).  At  the  time  of  the  consolidation  all  of  the 
plaintiffs  herein  were  temporary  employees  of  either  the 
West  Park  or  Lincoln  Park,  both  civil  service  park  districts. 
All  of  the  plaintiffs  claim  that  they  were  entitled  to  the 
status  of  civil  service  employees  under  the  Park  Civil 
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Service  Act  (par.  333.14,  sec.  14,  chap.  105,  111.  Rev.  Stat. 
1943).  In  other  words  they  contend  that  by  virtue  of  the 
provisions  of  said  Act  they  became  employees  of  the  classified 
civil  service  ©f  the  new  Chicago  Park  District  on  May  1,  1934 
when  the  consolidation  took  effect,  having  been  temporary  em- 
ployees of  the  aforementioned  superseded  park  districts  prior 
to  and  on  said  date.  A  like  contention  made  in  behalf  of 

plaintiffs  similarly  situated,  who  were  temporary  employees 

-    .  service 

of  various  non-civil/park  districts  which  were  superseded  by 

the  Chicago  Park  District,  was  upheld  by  the  First  Division 
of  this  court  in  People„ex  xeJ^Jfelly_v^^unham,  313  ill, 
App.  18.  However,  in  People  ex  relfl .  Fgx_,y^jw^  326  ill. 
App.  562  (leave  to  appeal  denied  by  the  Supreme  court),  de- 
cided by  the  same  division  of  this  court  on  October  15,  1945, 
it  was  said  at  pp.  564,  565,  566; 

rv  ^  "The  Plaintiffs  claim  that  People  ex  rel.  Kellv  v 
^nhaji,  313  111.  aPP,  18,  is  decirilFroT-ThTs  cast,  f!' 
n5eSoC«nSidfrf?  these  Stat^es  B»a  l^ld  that  the  employees 
tfJ^VSJf:01*11  ??r7i?e  indePendent  park  districts  at  the 
time  of  the  consolidation  became  entitled  to  recognition  by 
the  Chicago  Park  District  as  civil  service  employies!  The 
statute  of  Limitations  was  not  pleaded  there  tPeoplS  ex  rel. 
^i^J^nh^  313  ill.  App  fS]  by  the  defendln^l^1- 
Bv  tS  tl^SJ  n?  ?"e   issue  of  laches  were  entirely  different, 
m  JEt  t     m    ¥   J"6  consolidation  statute  the  Chicago  Park 
^ SJflc?  las   t0  become  elective  May  1,  1934.  The  validity 
of  the  Act  was  apparently  deemed  doubtful  by  all  parties 
It  was  determined  to  be  legal  and  valid  by  a  decision  of 'the 
JS  Court;  ±n  P^e.j^y^  357  iuf  Sbg^  ThS  opinion 

Courf  /uSSat  ^  lQd^±det^^  was  filed  in* the  SupriSe" 
n«  +«  v^uf  „  3*  J9 34 j  rehearing  was  denied  October  11,  1934 

conSnf^rL^^^r  lj   °f  that  ^ear  the  independent  parte 
continued  to  operate,  apparently  with  the  co-operation!  in 

ac^eJcl^^  ^  -mmissi^ers^d  Se 

park  ^f5b.°SSS£L2  Saltf Svlf &&1£| 
ctvVs^f  P^intiffs  were  not  entitled  to  ttestatSS'Sf 
civil  service  employees  under  the  statute. 

'«m,Q+"?hi?rtf^it,^as.  already  stated,  was  not  filed  until 
AjJBJt  7,  1942.     Defendants  contend'(and  in  the  trial  court  "]' 
Pleaded  as  a  defense)  that  the  actions  were  barred  by  the 
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Statute  of  Limitations  and  by  laches  of  the  plaintiffs. 
These  are,  we  hold,  the  controlling  questions  in  this 
case.  This  suit  was  filed  more  than  eight  years  after 
November,  1934,  when  the  cause  ©f  action  of  plaintiffs 
and  intervenors  accrued. 

"The  Statute  of  Limitations  (111,  Rev.  Stat.  1943, 

ch.  83,  par.  16,  sec.  1$)   provides: 

"■All  civil  actions  not  otherwise  provided  for  shall 
be  commenced  within  five  years  next  after  the  cause  of 
action  accrued. ' 

"Other  sections  of  the  statute  provide  that  if  a 
person  is  out  of  the  state  his  action  may  be  commenced 
within  the  time  limited  after  his  coming  into  or  return 
to  the  State,  and  that  if  after  the  cause  of  action  accrues 
he  departs  from  and  resides  out  of  the  State,  the  time  of 
his  absence  is  no  part  of  the  time  limited  for  the  commence- 
ment of  the  action.  These  provisions  shall  not  apply  to 
any  case  when,  at  the  time  the  cause  of  action  accrued  or 
shall  accrue,  neither  the  party  against  nor  in  favor  of  whom 
the  same  accrued  or  shall  accrue  were  or  are  residents  of 
the  State,  Section  22  [111.  Rev.  Stat.  ch.  83,  par.  23; 
Jones  111.  Stats,  Ann.  107,282]  also  provides  the  bar  of 
the  statute  shall  not  apply  in  case  of  fraudulent  conceal- 
ment, but  there  is  no  pleading  in  this  case  nor  evidence 
tending  to  sustain  any  of  these  exceptions.  It  would  seem 
on  the  undisputed  facts  here  the  present  action  is  barred 
by  the  statute,  and  we  so  hold.  J 

"Defendants  also  contend  plaintiffs  and  intervenors 
are  barred  from  maintaining  their  suits  by  gross  laches, 
We  have  already  held  the  cause  of  action  accrued  in  November 
1934,  and  stated  the  complaint  was  filed  August  7.  1942; 
the  intervenors'  complaint  September  18,  1942,  The  order 
appealed  from  was  entered  November  8,  1944,  In  other  words, 
the  suit  was  begun  more  than  eight  years  after  the  cause  of 
action  accrued  and  the  decree  appealed  from  was  entered  more 
than  two  years  thereafter.  We  are  therefore  now  consider- 
ing a  case  where  the  alleged  right  of  action  accrued  more 
than  ten  years  ago.  The  lav/  of  laches  is  strictly  applied 
to  rights  claimed  under  civil  service  statutes," 

We  have  quoted  extensively  from  the  Pox  case  because 

we  consider  it  controlling  here.  In  the  instant  case  the 

facts  upon  which  plaintiffs  predicate  their  right  to  relief 

are  identical  with  those  in  the  Fox  case.  The  cause  of  action 

of  plaintiffs  and  the  intervenors  in  the  instant  case  accrued 

at  the  same  time  as  the  cause  of  action  in  the  Fox  case 

aecrued.  This  suit  was  not  filed  until  October  1,  1942,  more 

than  eight  years  after  the  cause  of  action  accrued.  The 

judgment  order  appealed  from  was  entered  December  21,  1944, 
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more  than  ten  years  after  the  cause  of  action  accrued. 
Defendants  contend  and  pleaded  in  the  trial  court  as  a 
defense  that  the  actions  were  barred  by  the  statute  of 
limitations  and  by  laches  of  the  plaintiffs.  Inasmuch 
as  the  conclusions  reached  in  the  Fox  case  are  in  all 
respects  applicable  to  the  situation  presented  here,  we 
are  impelled  to  hold  that  plaintiffs  and  the  interveners 
are  barred  by  laches  in  beginning  and  prosecuting  this 
cause  of  action  as  well  as  by  the  statute  of  lioitations. 

The  judgment  order  of  the  Superior  court  of  Cook 
county  is  reversed* 

JUTXHSEKT  ORDER  REVERSED. 

Friend,  P.  J,,  and  Scanlan,  J.,  concur. 
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THE  PEOPLE  OP  THE  STATE  OP  } 

ILLINOIS,  ) 

Defendant  in  Error,   )  ERROR  TO  LTOHICIPAL 
v»  )  COURT  OF  CHICAGO. 

LAURA  BAILEY,  Q  O  Q  T  A    K  O  A  ^ 

Plaintiff  in  Error,  )0  &  O   ±«/l«   >  o4 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 
By  this  writ  of  error  defendant,  Laura  Bailey,  seeks 
to  reverse  the  judgment  order  of  the  Municipal  Court  of 
Chicago  which  found  her  guilty  "in  manner  and  form  as 
charged  in  the  information  herein, »  denied  her  application 
for  probation,  adjudged  her  guilty  on  the  aforesaid  finding 
of  the  criminal  offense  of  "unlawfully  and  wickedly  keeping 
and  maintaining  a  house  of  ill  fame,  a  place  for  the  prac- 
tice of  prostitution  and  lewdness,"  and  sentenced  her  to 
serve  one  year  in  the  House  of  Correction  and  to  pay  a  fine 
of  one  dollar.  Defendant  waived  trial  by  jury  and  the  cause 
was  tried  by  the  court  on  her  plea  of  not  guilty.  Defend- 
ant's motions  for  a  new  trial  and  in  arrest  of  judgment 
were  overruled. 

The  information  upon  which  the  defendant  was  tried 
reads  as  follows: 
"STATE  OF  ILLINOIS,  ) 

**      ^     *.     ,  VERA  JEAN  CUKIKGTOW 

a  resident  of  the  City  of  ChlcagoHErifie  State  aforesaid,  in 
nis  own  proper  person,  comes  now  here  into  court,  and  in  the 
name  and  by  the  authority  of  the  People  of  the  state  of 
SS^Itfi^S  *£»  Court  to  be  informed  and  understand  that 
?T  !o2lley4.h!^et?^re'  **-***•  °*  the  14th  day  of  OCTOBER, 
A.D.  1945,  at  the  City  of  Chicago  aforesaid  ' 

Did  then  and  there  unlawfully  and  wickedly  keep,  and 
maintain  a  house  of  ill-fame,  or  place  for  the  prac- 
tice of  prostitution  or  lewdness,  to  the  encourage- 
ment of  idleness,  gaming,  drinking,  fornication  or 
other  misbenavior,  or  did  let  a  house  room,  or  other 
premises  for  such  purpose  to-wit  at  325  E.  57th  St. 
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In  Violation  of  Par  162  of  Chap.  38  Illinois  Revised 
Statutes  1^41 

contrary  to  the  Torn  of  the  Statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  People 
of  the  State  of  Illinois." 

The  verification  of  the  information  was  in  the  follow- 
ing form: 

"STATE  OF  ILLINOIS,   ) 
COUNTY  OP  COOK,      )  ss. 

CITY  OF  CHICAGO.     ) 

being  first  duly  sworn, "^nn5ero"atH,  "deposes  and  "says  that 
she  resides  at  63I  S.  4i>th  St,  that  she  has  read  the  fore- 
going information  by  her  subscribed  and  that  the  same  is 
true. 

Vera  Jean  Curington M 


Subscribed  and  sworn  to  before  me 
this  day  of  Oct  17  194?  A.D. 


JQo-aPII     ju.      GILL 


Clerk  of  the  Municipal  Court  of 
Chicago." 

Defendant  contends  that  "the  information  being  in  the 
disjunctive  form  did  not  apprize  the  defendant  of  the  specific 
and  particular  charge  or  crime  that  the  defendant  had  to  meet 
and  defend  against  on  the  trial  of  said  cause." 

There  is  no  merit  in  this  contention.  The  information 
might  have  been  more  aptly  drawn  but  it  is  not  disjunctive  in 
form.  After  properly  charging  the  defendant  with  unlawfully 
keeping  and  maintaining  a  house  of  ill  fame,  the  information 
went  on  to  state  "or  did  let  a  house,  room,  or  other  premises 
for  such  purpose  to-wit  at  32?  E.  57th  St,  1  floor  Apt."  The 
language  following  the  word  "or"  could  not  possibly  be  con- 
strued as  charging  a  separate  offense.  It  was  merely  explana- 
tory of  the  only  offense  charged  -  keeping  a  house  of  ill  fame 
-  and  its  sole  purpose  was  to  state  the  address  of  such  house. 
In  Blemer  v.  People f  76   111.  265,  the  Supreme  court  points 
out  that  where,  as  here,  the  word  "or"  is  used  in  the  sense 
of  "to-wit"  ,  that  is,  in  explanation  of  what  precedes,  it 
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does  not  make  the  information  doubtful  or  duplicitous. 

Defendant  further  contends  that  "the  information  does 
not  purport  to  Lave  boon  iwat  to  by  affidavit  or  anyone 
else  -  the  affiant's  name  Laving  been  omitted  in  the  charging 
part  thereof ,  and  the  information  fails  to  allege  that  the 
particular  house  of  prostitution  was  in  Chicago," 

There  is  not  the  slightest  merit  in  this  contention. 
The  information  specifically  charged  that  defendant  operated 
the  particular  house  of  ill  fame  in  Chicago.  It  is  idle  to 
urge  that  the  information  was  not  properly  verified*  It 
was  sworn  to  by  the  same  person  who  signed  it.  In  any 
event,  even  though  the  information  was  not  sworn  to  or  the 
verification  thereof  was  otherwise  defective,  defendant  by- 
going  to  trial  without  objection  that  the  information  was  not 
sworn  to  or  verified  in  the  proper  manner,  waived  such  objec- 
tion. (People  v.  Blllowj  377  111.  236.) 

It  is  finally  contended  that  "the  denial  of  the  appli- 
cation of  the  defendant  for  probation  immediately  upon  making 
the  request  by  the  defendant,  is  tantamount  to  an  arbitrary 
abuse  of  judicial  power,  and  is  reversible  error." 

In  support  of  this  contention  defendant  relies  upon 
People  y.  Donovan,  376  111.  602.  In  that  case  the  defendant, 
who  was  twenty  years  old,  was  indicted  for  forging  a  ten 
dollar  check.  He  was  not  represented  by  counsel.  Upon  his 
arraignment  he  pleaded  guilty  and  asked  to  be  placed  on  pro- 
bation. His  request  was  denied  and  he  was  sentenced  to  the 
penitentiary.  Five  days  later  counsel  employed  by  his  father 
filed  a  motion  to  set  aside  the  Judgment  and  for  leave  to 
withdraw  the  plea  of  guilty  and  to  enter  a  plea  of  not  guilty. 
It  was  contended  that  the  trial  court  erred  "in  sentencing 
him  to  the  penitentiary  and  refusing  his  application  for 
probation  without  causing  an  investigation  to  be  made  by  the 


\ 


...  ' 

-    - 

I 

■ 

-    .     .  1  ,        :     ,  - 

1 

I 

■ 

.  cfon  &sw  oH     .steer::- 


-4- 

probation  officer  and  procuring  his  recommendation  as  the 
statute  provides,  and  in  sentencing  him  without  hearing 
evidence  on  the  question  of  aggravation  and  mitigation  of 
the  offense  charged."  It  appeared  that  statements  were 
made  to  the  court  by  the  state's  attorney  in  aggravation  of 
the  offense  but  that  the  trial  court  heard  no  evidence  in 
mitigation  thereof  and  that  probation  7/as  refused  without 
referring  defendant's  application  therefor  to  the  probation 
officer  for  investigation  and  recommendation.  There  it 
was  said  by  the  court  at  pp.  606-607: 

«\hen  paragraphs  732  and  786  [Criminal  Code,  chap. 
38,  111.  Rev'.  Stat.  19393  are  considered  toother,  as 
required  by  all  rules  of  statutory  construction,  it  is 
manifest  the  legislature  intended  not  only  that  an  appli- 
cation for  probation  shall  be  investigated  by  the  pro- 
bation officer,  but  that  the  People  and  the  defendant 
are  entitled  to  have  the  court  hear  evidence  in  aggrava- 
tion and  mitigation  of  the  offense,  as  bearing  won  the 
Question  of  whether  the  defendant  shall  be  admitted  to 
probation,  as  well  as  the  conditions  to  be  imposed,  in 
case  probation  is  granted.  It  would  be  an  anomaly  to  hold 
that  the  court,  in  determining  those  ^Qftions,  is  con- 
fined either  to  the  report  of  the  probation  officer,  who 
might  be  unwittingly  prejudiced  against  or  in  favor  of 
the  defendant,  or  representations  made  by  ^e.^j!'s 
attorney.  The  duty  of  the  court  to  make  a  roll  and  com- 
plete investigation,  and  the  right*  or  the  parties  thereto 
clearly  appear.  The  duties  required  of  tne  probation 
officer  demonstrate  that  his  investigation  is  designed  to 
assist  the  court  in  determining  factors  which  would  impinge 
upon  the  time  of  the  court,  but  it  is  in  no  way  conclusive 
upon  the  court,  or  tae  parties. 

"The  claim  of  defendant  in  error  that  paragraph  736 
requires  an  investigation  only  when  an  application  for 
probation  is  granted,  and  has  no  application  to  a  request 
for  probation  which  is  denied,  is  so  groundless  as  to  need 
no  discussion.  The  language  'and  such  other  facts  as  may 
aid  the  court  as  well  in  determining  the  propriety  of 
probation'  clearly  demonstrates  that  the  legislature  in- 
tended an  investigation  of  the  facts  in  every  application 
for  probation." 

It  might  seem  from  the  language  used  in  the  foregoing 
quotation  from  the  Donovan  case  that  the  Supreme  court  held 
that  an  investigation  by  the  probation  officer  is  mandatory 
in  every  case  where  an  application  for  probation  is  male. 

However,  the  i)onovan  case  has  been  distinguished  in 
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two  later  cases  -  People  v.  Harrison.  392  111.  511  and 
People  v.  Brown,  392  111,  5'19»  These  cases  were  decided 
after  the  instant  case  was  tried  and  after  defendants 
original  brief  was  filed  in  this  court, 

I*i  the  Harrison  case  the  defendant  was  tried  upon 
his  plea  of  guilty  to  three  indictments  charging  him  with 
robbery  without  a  weapon,  which  three  indictments  were 
consolidated  for  hearing.  Defendant's  application  for 
probation  was  denied  and  he  was  sentenced  to  the  peniten- 
tiary. P.elying  on  the  Donovan  case,  it  was  urged  as  ground 
for  reversal  that  the  trial  court  erred  in  denying  defendant's 
application  for  probation  without  having  same  investigated  by 
a  probation  officer.  It  appeared  that  the  trial  court  con- 
ducted a  hearing  on  defendant's  application  for  probation 
without  referring  such  application  to  the  probation  officer 
for  an  investigation,  that  on  such  hearing  the  state's 
attorney  presented  all  available  evidence  in  aggravation  of 
the  offenses  charged,  that  defendant  presented  all  available 
evidence  in  mitigation  of  said  offenses  and  that  the  defend- 
ant and  his  attorney  had  supplied  as  complete  information 
concerning  defendant's  history  and  previous  conduct  as  the 
probation  department  could  have  furnished  if  the  application 
for  probation  had  been  referred  to  it  for  investigation.  In 
the  Harrison  case,  in  distinguishing  the  Donovan  case,  the 
court  said  at  pp.  517-518: 

"Defendant  relies  upon  People  v.  Donovan,  37&  111*  602, 
as  being  decisive  in  his  favor.  There,  the  defendant  was  con- 
victed of  forgery  upon  his  plea  of  guilty,  the  punishment  for 
this  crime  being  an  indeterminate  sentence.  Donovan  was  not 
represented  by  counsel.  Thereafter,  a  motion  was  made  to 
vacate  the  judgment  and  for  permission  to  withdraw  the  plea 
of  guilty.  Affidavits  were  filed  by  the  State's  Attorney  of 
Leo  county  in  support  of  his  answer  resisting  the  motion, 
"vidence  was  adduced  in  aggravation  but  not  in  mitigation  of 
the  offense.  Considering  the  statutory  provisions  (pars.  732 
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and  786)  together,  we  observed;   'The  discretion  the  court 
may  exercise  upon  an  application  for  probation  is  not  an 
arbitrary  discretion  to  be  exercised  at  the  mere  will  or 
«bim  of  the  court,  but  is  a  sound  legal  discretion  dependent 
for  its  exercise  upon  the  facts  shown.  It  is  obvious  that 
where  the  facts  are  not  shown  and  are  not  inquired  into,  the 
denial  of  probation  is  an  arbitrary  and  unauthorised  exer- 
cise of  the  power. '  Here,  the  facts  were  adequately  dis- 
closed, A  full  inquiry  was  made  and  the  trial  judge  had  an 
exceptionally  complete  history  of  the  defendant's  life 
before  him  when  he  imposed  sentence. 

"After  evidence  in  aggravation  and  mitigation  was  heard, 
defendant's  attorney  said  he  would  like  an  application  for 
probation  entered,  not  that  he  thought  he  would  get  probation 
but  so  the  court  could  have  a  complete  history.  The  court 
asked  if  he  was  asking  for  probation  and  the  attorney  replied: 
'Just  so  your  honor  will  get  a  complete  history  of  this  boy.' 
The  court  recounted  everything  proved  in  the  case  and 
commented  that  everything  was  shown  that  a  probation  officer 
could  find  except  whether  he  attended  church.  Defendant  then 
testified  that  he  did  at  times  attend  church.  The  court  then 
said:   'This  is  all  the  information  the  probation  department 
would  get  so  we  know  as  much  about  it  today  as  we  ever  will. 
Is  that  right?'  Probation  was  then  denied  and  the  sentence 
9a*  for  a  minimum  of  five  and  a  maximum  of  ten  years.  The 
attorney  said  that  was  too  much,  but  made  no  exceptions  or 
protest  against  denying  probation.  It  seems  clear  that  all 
the  facts  that  could  be  shown  were  shown,  and  the  attorney 
regarded  it  as  a  hearing  for  probation  and  took  no  exception 
to  the  nanner  of  hearing  by  the  court  instead  of  by  the  pro- 
bation officer.  Ho  claim  is  made  that  any  additional  facts 
could  be  adduced  which  would  result  in  a  different  action 
by  the  court.  We  think  the  record  is  sufficient  to  show 
either  a  waiver  of  referring  the  matter  to  the  probation 
department  or  an  agreement  to  have  the  evidence  submitted  to 
the  court  considered  as  a  hearing  for  probation.  In  either 
event  the  case  of  People  v.  Donovan,  376  111.  602,  would  be 
inapplicable,  because  the  element  of  arbitrary  action  is 
wanting  and  because  the  defendant  has  had  the  benefit  of  a 
hearing. ■ 

But  defendant  states  in  her  reply  brief  that  "the  case 
of  the  defendant  in  the  instant  case  and  the  case  of  The  People 
v.  Harrison,  cited  by  defendant  in  error  is  not  only  not  in 
point  but  wholly  inapplicable  and  should  have  no  bearing  upon 
this  court"  and  that  "it  could  readily  be  seen  that  if  the 
court  in  any  case  before  it  should  possess  an  arbitrary  dis- 
cretion to  refuse  an  applic  tion  for  probation  in  a  case  upon 
a  plea  of  not  guilty,  when  the  facts  concerning  a  defendant's 
past  life  and  history  do  not  necessarily  have  to  come  before 
the  court,  as  they  could  upon  a  plea  of  guilty,  where  under 
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the  statute  the  court  must  hear  evidence  in  aggravation  and 
mitigation  of  the  offense,  such  an  assumed  discretion  was 
never  contemplated  by  the  legislature  in  enacting  the  pro- 
bation statute,  and  such  a  line  of  procedure  would  practically 
nullify  the  benefits  that  accrue  to  a  defendant  under  the  Act." 
As  to  her  position  in  this  regard  defendant  neglected,  inad- 
vertently or  otherwise,  to  discuss  or  even  refer  to  the  case 
©f  People  v«  Brown,  supra,  where  the  defendant  was  tried  by 
the  court  without  a  jury  on  his  pi 3a  of  not  guilty  to  an  in- 
dictment charging  manslaughter.  In  that  case  defendant's 
application  for  probation  was  nob  referred  to  the  probation 
department  for  investigation.  There,  after  reviewing  the 
evidence  and  holding  that  it  warranted  the  trial  court  in  find- 
ing that  the  defendant  was  guilty  beyond  a  reasonable  doubt, 
the  Supreme  court  said  at  -p-p,   522-^23s 

"Defendants,  counsel  asked  the  court  if  he  would  consider 
probation.  The  court  replied  that  he  would  not,  that  he  would 
accept  the  motion,  but  would  refuse  it.  On  this  proposition 
the  court  said:   'Except  for  this  particular  act,  of  course, 
his  reputation  and  his  conduct  have  been  apparently  all  right. 
But  from  this  evidence  the  court  is  not  justified  in  giving 
probation.  I  coald  have  an  examination  made,  but  it  wouldn't 
disclose  any  more  than  we  probably  know  here.  He  is  lucky  he 
is  not  charged  with  murder.'  It  is  perfectly  apparent  the 
court  was  willing  to  consider  that  the  defendant  was  one  who 
would  be  eligible  for  probation,  except  for  the  extremely 
serious  nature  of  the  crime  and  the  facts  surrounding  it.  We 
have  several  times  held  that  we  cannot  review  the  discretion 
of  the  trial  court  in  granting  or  refusing  probation.  People 
vt  figaaagfe  372  111 ♦  54$  j  People  v.  Racine,  362  111.  oG 2: 
People  J^Jiheeler^  349  111.  230. 

"Plaintiff  in  error  calls  our  attention  to  People  v,  Donovan^ 
37©  111*  602.  The  facts  in  Uiat  case  are  not  parallel.  In  that 
case  a  young  man  twenty  years  of  age  was  indicted  for  forging  a 
small  check;  he  pleaded  guilty,  and,  in  refusing  Ills  application 
for  probation,  the  court  heard  evidence  in  aggravation  of  the 
offense,  and  refused  to  hear  evidence  in  mitigation.  The  defendant 
had  pleaded  guilty  without  counsel.  In  that  case  we  held  that 
the  discretion  given  the  court  was  not  arbitrary  discretion.  In 
this  case  the  court  did  receive  the  application  for  probation, 
and  did  consider  that  the  defendant's  reputation  and  previous' 
conduct  were  good.  He  did  determine,  however,  that  the  facts 
surrounding  the  commission  of  the  crime  7/ero  so  serious  that  he 
would  not  be  justified  in  granting  probation.  Mien  facts  which 
could  have  been  shown  by  hearing  are  considered  fes  proved  by  the 
court,  there  could  be  no  abuse  of  discretion  in  denying  orooa- 
tion  in  this  case." 
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It  seems  clear  from  the  Harrison  case  that  if  a  defend- 
ant is  tried  on  a  plea  of  gollty  to  an  indictment  or  infor- 
mation charging  him  v.dth  the  commission  of  a  criminal  offense 
and  he  makes  an  application  for  probation,  the  trial  court 
may  properly  dispense  with  sn  investigation  by  the  probation 
department  if  a  hearing  is  had  on  such  application  upon  which 
the  state*s  attorney  and  the  defendant  are  respectively  per- 
mitted to  present  evidence  in  aggravation  and  mitigation  of 
the  offense  and  the  trial  judge  is  Just  as  fully  apprised  on 
such  hearing  of  defendant's  previous  life  and  conduct  as  he 
would  have  been  if  a  probation  officer  hud  investigated  same 
and  made  a  report  thereon.  It  seems  just  as  clear  from  the 
Brown  case  that,  where  a  defendant  is  tried  on  a  plea  of  not 
guilty  to  an  indictnont  or  Information  charging  a  criminal 
offense  and  is  found  guilty  and  then  makes  an  application  for 
probation,  the  court  may  properly  dispense  with  an  investi- 
gation by  the  probation  department  if  the  trial  judge  received 
such  application  and  denied  probation  because  of  the  enormity 
of  the  crime  or  because  the  facts  in  the  case  were  so  serious 
that  he  would  not  be  Justified  in  granting  probation,  notwith- 
standing he  considered  that  the  defendant's  reputation  and 
previous  conduct  were  good. 

What  is  the  situation  here?  As  heretofore  shown,  defend- 
ant was  tried  by  the  court  on  her  plea  of  not  guilty.  After 
she  was  found  guilty  an  application  for  probation  was  made  in 
h'3r  behalf.  She  asserts  that  same  was  denied  "instanter"  or 
"immediately".  The  record  does  not  so  show.  The  order  entered 
was  "application  for  probation  denied,"  It  is  significant  that 
defendant  did  not  include  a  bill  of  exceptions  in  the  record 
filed  in  this  court.  It  is  true  that  no  investigation  by  the 
probation  department  was  ordered  in  connection  with  defendant's 
application  for  probation.  It  also  may  well  be  true  that  a 
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full  hearing  was  held  by  the  trial  court  on  her  application 

for  probation  which  rendered  an  investigation  by  the  pro- 
bation department  unnecessary  or  tliat  the  trial  court  heard 
evidence  as  to  her  reputation  and  previous  conduct  and  re- 
fused to  grant  her  probation  because  cf  the  serious  nature 
of  the  crirae  coram!  tted  by  her.  In  the  absence  of  a  bill  of 
exceptions  it  will  be  presumed  that  the  trial  court  acted 
properly  in  the  disposition  of  defendant 's  application  for 
probation. 

The  judgment  of  the  Municipal  court  of  Chicago  is 
affirmed. 

JTOG5IE8T  &?FW8®b 

Friend,  P,  J«,  and  Scanlan,  J.,  concur. 
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Appellant, 


APPEAL  PROM  MUNICIPAL 

COURT  OP  CHICAGO, 

CHESTER  HARMAN,  )    QO'      A    K   Q  ft 

Appellee,      )   O  &  O   X«ii«  OOD 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
By  this  appeal  plaintiff,  Edwin  Johnson,  seeks  t© 
reverse  the  final  order  of  the  trial  court  which  sustained 
the  motion  of  defendant,  Chester  Harman,  to  strike  plain- 
tiff's statement  of  claim  and  entered  judgment  in  favor  of 
defendant  for  costs. 

Plaintiff's  statement  of  claim  is  as  follows: 

"That  in  or  about  the  month  of  August  1941,  at 
Chicago  in  said  Cook  County,  the  defendant,  Chester  Harman 
(who  was  then  a  member  of  the  Tenth  'Yard  Republican 
Organization  in  Chicago)  represented  to  the  plaintiff  that 
he  could  obtain  the  appointment  of  the  plaintiff  as  a  State 
Highway  Maintenance  Police  Officer  for  the  State  of  Illinois, 

'•That  at  or  about  the  aforesaid  time  the  defendant 
also  falsely  and  fraudulently  informed  the  plaintiff  and 
falsely  and  fraudulently  represented  to  the  plaintiff 
that  in  order  to  obtain  the  appointment  of  the  plaintiff 
as  such  State  Highway  Maintenance  Police  Officer  the  defend- 
ant would  be  obliged  to  pay  to  one  John  T.  Dempsey  (who  was 
then  Chairman  of  the  Cook  County  Central  Committee  of  the 
Republican  party)  and  one  Walker  Butler  [State  Senator]  the 
sum  of  Five  Hundred  and  Fifty  Dollars  ($550.00), 

"That  the  plaintiff,  desiring  to  obtain  such  appoint- 
ment as  State  Highway  Maintenance  Police  Officer  for  the 
State  of  Illinois,  and  relying  upon  the  aforesaid  false  and 
fraudulent  representation  of  the  defendant  that  to  secure 
such  appointment  for  the  plaintiff  it  was  necessary  that  the 
defendant  pay  to  said  John  T.  Dempsey  and  said  Walker  Butler 
the  sum  of  Five  Hundred  Fifty  Dollars  ($55o.oo)  the  plaintiff 
did  pay  to  the  defendant  at  three  different  times  in  the 
months  of  August  and  September  in  the  year  1941,  said  sum  of 
Five  Hundred  Dollars  ($550.00)  in  three  installments,  one 
of  Three  Hundred  Dollars  ($300.00),  one  of  One  Hundred 
Seventy-five  Dollars  ($175.00),  and  one  of  Seventy-five 
Dollars  ($75.00),  all  in  cash  or  currency  of  the  United 
states  of  America, 

"That  said  statements  of  the  defendant  to  the  plaintiff 
were  wholly  false  and  untrue  and  this  defendant  is  informed 
and  believes  and  therefore  states  the  fact  to  be  that  said 
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defendant  was  not  required  to  pay,  and  did  not  pay,  said 
sum  of  Five  Hundred  and  fifty  Dollars  ($^0.00)  to  said 
John  T.  Dempsey  and  said  Valker  Butler  to  obtain  the 
appointment  of  the  plaintiff  as  State  Highway  Maintenance 
Police  Officer  for  the  State  of  Illinois, 

"That  the  plaintiff  implicitly  relied  upon  said 
statements  and  representations  made  to  him  by  said  defend- 
ant. 

"That  the  defendant  wilfully  and  maliciously  made 
said  statements  and  representations,  knowing  them  to  be 
false,  and  untrue,  vita  the  purpose  that  the  plaintiff 
should  act  thereon  to  his  loss  and  damage, 

"Wherefore,  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  Five  Hundred  Fifty  Dollars 
<J}'^0,Q0)   with  interest  thereon  from  October  1,  1941  to 
the  date  of  the  entry  of  such  judgment," 

Defendant's  motion  averred  that  the  statement  of  claim 
should  be  stricken  because  (1)  it  "states  no  reasonable  cause 
of  action  rnd  is  incapable  of  being  so  amended  as  to  state  a 
reasonable  cause  of  action"  and  (2)  it  "is  defective  and  in- 
sufficient *  *  *  in  that  the  subject  matter  of  the  claim  and 
the  contract  pleaded  is  in  violation  of  the  public  policy  of 
the  State  of  Illinois  and  therefore  illegal  and  void," 

Plaintiff's  theory  as  stated  in  his  brief  is  that 
"because  the  defendant  obtained  the  money  from  the  plaintiff 
through  fraud  and  false  representations  and  because  the  de- 
fendant never  paid  or  used  this  money  for  the  purpose  for 
which  he  obtained  the  same  from  the  plaintiff,  and  because 
the  defendant  retained  the  same  for  his  own  use,  the  guilt 
or  turpitude  of  the  defendant  much  exceeds  that  of  the 
plaintiff 5  and  that  the  plaintiff  and  the  defendant  are  not 
in  pari  delicto^  or  equally  guilty  in  this  transaction.  That 
under  the  great  weight  of  authority  (including  that  of  the 
courts  of  Illinois)  the  more  innocent  of  two  parties,  espec- 
ially the  one  who  has  been  defrauded  by  the  other,  such  as 
the  plaintiff  in  this  case,  may  recover  from  the  defrauder. 
And  also  that  the  defendant  never  consummated  the  alleged 
illegal  transaction,  the  alleged  illegality  of  which  he  is 
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now  attempting  to  use  as  a  defensej  and  also  that  a  much 
stronger  public  policy  requires  that  the  defendant  should 
not  be  permitted  to  retain  this  money  obtained  by  him 
through  fraud  and  false  representations,  and  that  this 
stronger  public  policy  requires  that  the  courts  should  aid 
the  plaintiff  in  recovering  this  money  which  the  defendant 
is  attempting  to  keep  after  having  obtained  it  by  fraud  and 
false  representations, * 

Defendant's  theory  is  that  "plaintiff  by  his  plead- 
ings confessed  that  he  knowingly  and  wilfully  joined  with 
the  defendant  to  procure  and  did  procure  by  bribe  or  purchase 
appointment  as  a  State  Highway  Maintenance  Police  Officer  of 
the  State  of  Illinois  and  illegally  paid  money  to  that  end. 
The  illegality  of  the  transaction  appearing  of  record  upon 
being  brought  to  the  attention  of  the  court  required  the 
court  to  declare  the  same  unenforceable  and  void«M 

The  sole  question  presented  for  our  determination  is 
whether  plaintiff's  statement  of  claim  stated  a  cause  of 
action  and  for  the  purpose  of  this  appeal  all  the  well  pleaded 
allegations  of  fact  in  the  statement  of  claim  must  be  assumed 
to  be  true. 

The  gist  of  plaintiff's  claim  as  set  forth  in  his 
statement  of  claim  is  that  the  defendant  induced  him  to  pay 
said  defendant  the  money  sought  to  be  recovered  herein  on 
the  false  representation  that  the  defendant  would  pay  it  to 
the  aforementioned  John  T,  Dempsey  and  Senator  Walker  Butler 
for  an  illegal  purpose  and  that  the  defendant  is  now  trying 
to  avoid  paying  the  money  back  to  plaintiff  on  the  ground 
that  he  (defendant)  obtained  the  money  for  an  illegal 
purpose* 

Plaintiff  contends  that  "by  the  great  weight  of 
authority  the  less  guilty  of  two  parties  to  an  illegal 
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transaction  may  recover  from  the  one  guilty  of  greater  tur- 
pitude the  money  he  paid  to  the  more  guilty  one,  especially 
if  the  latter  has  not  paid  out  such  money  and  has  not  con- 
summated the  illegal  transaction"  and  that  "the  doctrine  that 
if  the  parties  to  an  illegal  transaction  are  not  in  pari 
delicto  and  that  the  less  guilty  may  recover  is  especially 
applicable  where,  although  the  parties  concur  in  the  illegal 
act,  fraud  is  practiced  by  one  party  upon  the  other  so  that 
it  appears  that  the  guilt  of  the  latter  is  subordinate  to 
that  of  the  former." 

The  general  rule  is  that  when  two  or  more  persons 
engage  in  an  unlawful  enterprise,  or  agree  to  do  an  illegal 
act,  or  one  prohibited  by  public  policy,  and  spend  or  pay 
out  money  to  each  other  or  otherwise  in  aid  of  some  unlawful 
enterprise,  the  law  will  aid  neither,  and  leave  them  where 
they  place  themselves.  However,  there  are  exceptions  to  the 
general  rule  permitting  one  who  has  been  a  party  to  an  illegal 
transaction  to  recover  money  paid  to  another  party  to  such 
transaction. 

In  13  Corpus  Juris,  sec,  442,  it  is  said  at  p.  498: 

"Where  the  parties  to  a  contract  against  public 
policy  or  otherwise  illegal  are  not  in.  pari  delicto,  or 
equally  guilty,  which  they  may  not  be,  and  where  public 
policy  is  considered  as  advanced  by  allowing  either,  or 
at  least  the  more  excusable  of  the  two,  to  sue  for  relief 
against  the  transaction,  relief  is  given  to  him.  [Citing 
among  other  authorities  Vfoodall  v.  Peden,  274  111,  301, 1 
The   cases  of  this  character  are  generally  where  the  party 
asking  to  be  relieved  from  the  effect  of  an  illegal  agree- 
ment was  induced  to  enter  into  the  same  by  means  of  fraud. 
Here  he  is  not  regarded  as  being  in  pari  delicto  with  the 
other  party,  and  the  court  may  relieve  n1m«" 

(17  C,  J,  S,,  sec,  274  is  to  the  same  effect,) 

In  12  Am.  Juris.,  sec,  216,  the  following  rule  is 

stated  at  p.  732: 

"As  stated  above,  relief  is  sometimes  given  to 
parties  in  pari  delicto  in  cases  in  vhich  the  giving  of 
such  relief  has  the  effect  of  discouraging  the  making  of 
illegal  agreements.  For  a  similar  reason  the  courts 
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allow  e   party  who.  though  he  is  jnL  pari  delicto,  repudiates 
the  agreement  while  it  is  executory  to  recover  whatever  he 
has  given  thereunder,  the  recovery  being,  not  under  the 
agreement,  but  in  disaffinauaea  of  it,  on  a  promise  implied 
or  a  right  existing  independently  thereof." 


In  r;oodall  v, 


.Pedes*.  2?4  fXL*  301,  the  court  said  at 


y 


p.  306: 

"If-  however*  the  parties  are  not  in  pari  delicto^ 
equity  may  give  relief  to  the  one  that  is  comparatively 
innocent.  The  court  dees  not  so  much  concern  itself  with 
the  fortunes  of  the  parties,  or  either  of  them,  as  it  does 
with  public  policy  that  such  contracts  shall  not  be  made 
and  that  no  one  shall  take  any  advantage  from  the  making 
of  them,  provided  the  conduct  of  either  has  been  such  as 
to  receive  consideration.  The  court  will  allow  the  remedy, 
not  for  the  sake  of  the  party  who  makes  the  objection  but 
on  the  grounds  of  public  policy,  (Pomeroy's  8q.  Jur,  Sec. 
402-429.)" 

In  Evans  v ._  Punkj.  151  111*  650,  it  was  said  at  p,  657  J 

"It  is  true,  as  a  general  rule,  that  when  two  or  more 
persons  engage  in  an  unlawful  enterprise,  or  agree  to  do  an 
illegal  act,  or  one  prohibited  by  public  policy,  and  spend 
or  pay  out  money  to  each  other  or  otherwise  in  aid  of  some 
unlawful  enterprise,  the  lav;  will  aid  neither,  and  leave  them 
where  they  place  themselves.  But  this  general  rule  has  it« 
exceptions,  arising  out  of  necessity  or  from  unyielding 
principles  of  public  policy  or  from  the  different  conditions 
©f  the  parties.  The  different  degrees  of  turpitude,  immorality 
or  illegality  may  be  so  great  between  different  persons  engaged 
in  such  acts  that  the  general  rule  will  bend  to  meet  the 
demands  of  such  case  and  allow  a  recovery.  In  . topy*s  Equity 
Jurisprudence,  section  300,  it  is  said  that  'in  cases  where 
both  parties  are  iji  delicto,  concurring  in  illegal  acts,  it 
does  not  follow  that  they  are  In  pari  delicto,  for  there  may 
be,  and  often  are,  very  different  degrees  in  their  guilt.  One 
party  may  act  under  circumstances  of  oppression,  imposition, 
hardship  or  undue  influence,  or  great  inequality  in  conditions 
of  age,  so  that  his  guilt  may  be  far  less  in  degree  than  that 
of  his  associate  in  the  offense.  And,  besides,  there  may  be, 
on  the  part  of  the  court  itself,  a  necessity  of  supporting 
the  public  interest  or  public  policy  in  many  cases,' however 
reprehensible  the  acts  of  the  parties  may  be.'" 

"To  the  same  effect  are  Baehr  v.  jgjlj  59  111,  470;  National 

Bank  &  Loan  Co.  v.  Petrie,  I89  U.  S,  423;  fffcilft  Tin  ]fWtf  flft 

Bankj,  22  Pick,  181;  Tracy  v.   Tallage,  14  N.  Y,  162;  Quirk  v» 

Thomas,  6  Mich.  111.) 

It  clearly  appears  from  the  foregoing  authorities  that 

the  least  guilty  of  two  parties  to  an  illegal  transaction, 

especially  where  he  has  been  fraudulently  induced  to  become 


a  party  to  such  transaction,  may  recover  what  he  has  paid  to 


I 


■ 


. 


. 


.  ■ 


- 

■ 

a   w  51 

■ 


r  f 


me 


; 


10 


'  -    ■ 
'•  .         '  ''     - 

■ 

'  no 


:.  . 


fcjfcfl  I    .      .  fit      •  •         T  SS  Jt^S& 

(.1.       • 

CB    O*    2 

■■'1  • 


-6- 

the  other  party  to  the  unlawful  enterprise.   ;c  wording  to 
the  statement  of  claim  defendant  fraudulently  induced  plain- 
tiff to  become  a  party  to  the  illegal  transaction  and  to 
pay  him  $?£$  on  his  representation  that  it  was  necessary  for 
him  to  turn  over  that  amount  to  the  two  aforesaid  public 
officials  to  secure  plaintiff  a  position  as  a  state  police 
officer  and  plaintiff  relied  on  defendant's  false  representa- 
tions but  the  latter  did  not  consummate  the  illegal  transaction 
and  appropriated  the  v£>0  to  his  own  use. 

The  statement  of  claim  portrays  defendant  as  a  veritable 
confidence  man  and  surely  the  lav/  as  a  matter  of  necessity  in 
supporting  the  public  interest  or  public  policy  will  compel  a 
confidence  man  to  return  to  his  victim  money  obtained  from  him, 
even  though  such  victim  indicated  a  willingness  that  the  money 
paid  by  him  to  the  confidence  man  might  be  used  for  an  illegal 
purpose.  In  our  opinion  the  statement  of  claim  alleged  every 
essential  element  necessary  to  constitute  a  good  cause  of 
action  but  wi  do  not  agree  with  plaintiff  that  the  statement 
of  claim  presented  any  question  of  a  confidential  relationship 
or  agency. 

Defendant  relies  solely  on  the  general  rule  applicable 
to  persons  who  engage  in  an  unlawful  enterprise  and  who  are 
l£  oari  delicto.   He  makes  no  attempt  in  his  brief  to  answer 
plaintiff's  contentions  regarding  the  exceptions  to  the  general 
rule  or  the  authorities  cited  in  support  thereof, 

defendant  cites  five  Illinois  cases  in  support  of  the 
general  rule  but  since  said  rule  does  not  cover  a  factual 
situation  such  as  that  presented  by  the  statement  of  claim, 
it  would  serve  no  useful  purpose  to  discuss  or  distinguish 
them. 

If  are  impelled  to  hold  that  the  trial  court  erred  in 
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sustaining  defendant *s  motion  to  strike  plaintiff's  state- 
ment of  claim  and  in  entering  Judgment  in  favor  of  defend. 

For  the  reasons  stated  herein  the  judgment  order 

of  the  Municipal  court  of  Chicago,  including  its  order 

sustaining  defendant's  motion  to  strike  plaintiff's 

statement  of  claim,  is  reversed  and  the  cause  is 

remanded  with  directions  that  defendant  be  required  to 

file  his  answer  or  defense  to  the  statement  of  claim 

and  that  such  further  proceedings  be  had  as  are  not 

inconsistent  with  this  opinion. 

JUDGMENT  ORDER  REVERSED  AND 
CAUSE  REMANDED  WITH  DIRECTIONS. 

Friend,  P.  J,,  and  Soanlan,  J,#  concur. 
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CHARLES  MARRON,  JR.,  a  minor  by 
hie  father  and  next  friend, 
C HARLES  MARRON,  5R., 


Appellee, 


v. 


APPEAL  FROM 


SUPERIOR  COURT 


THOMAS  J.  FRIEL  and  CHARLES  C. 
RENSHAW,  ae  Trustees,  etc.,  et  al., 
doing  business  as  Chicago  Surface 
Lines,  and  J.  J.  McAleenan, 

Appellants. 


COOK  COUNTY. 


) 


323^A?5W 


MR.  PRESIDING-  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  injury  action  involving  a  street  car 
and  two  automobiles.  Plaintiff  had  verdict  and  Judgment  for  ,5,000 
and  defendants  appeal. 

January  3,  1944,  about  4:45  P.M.,  Peter  Cosey,  in  his 
Oldsmobile  automobile  facing  east  on  63rd  Street  between  Greenwood 
and  Ellis  avenues,  Chicago,  Illinois,  sought  to  make  a  "U"  turn 
in  order  to  oroceed  west.  A  westbound  street  car  operated  by 
McAlleenan  collided  with  the  Oldsmobile.  Following  the  collision 
the  Oldsmobile  veered  southwest  and  struck  another  automobile 
parked  at  the  south  curb  of  63rd  Street.  The  parked  automobile 
was  thrown  over  the  curb  and  across  the  sidewalk,  pinning  plain- 
tiff's minor  8  year  old  boy  against  the  base  of  a  olate  glass 
window  into  which  the  boy  was  gazing.  He  was  severely  injured. 

The  issues  presented  to  the  jury  were  whether  defendants 
were  guilty  of  failure  to  keep,  a  proper  lookout,  careless  ooeratlon 
and  excessive  speed. 

Defendants  contend  there  was  no  proof  that  they  were 
guilty  of  negligence  which  was  the  proximate  cause  of  plaintiff's 
injuries.   In  any  event,  they  say,  the  verdict  is  contrary  to 
the  manifest  weight  of  the  evidence. 
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Plaintiff  did  not  sue  Gosey.  The  Question  of  Cosey's 

negligence  is  not  involved. 

We  shall  consider  first,  the  question  of  law  whether  the 
case  should  have  srone  to  the  Jury.  The  testimony  most  favorable 
to  plaintiff  is  that  before  commencing  the  "U"  turn,  Cosey  and 
hie  wife  looked  both  ways  on  63rd  Street  and  saw  no  traffic  either 
way  for  a  couole  of  blocksj  that  the  pavement  was  dry  and  the  day 
fairly  light;  that  at  the  time  of  the  collision  the  Oldsmobile  had 
completed  the  turn,  was  facing  and  proceeding  west  from  5  to  7 
miles  an  hour,  in  second  speed;  that  the  Oldsmobile  was  struck  by 
a  street  car,  moving  west  about  20  miles  an  hour,  which  did  not 
slacken  speed  before  the  impact;  that  Mcileenan  did  not  see  the 
peril  as  soon  as  his  passengers  because  his  attention  was  diverted 
to  the  "right";  and  that  the  Oldsmobile,  out  of  Cosey's  control, 
swerved  southwest  to  complete  the  course  described  in  our  statement 
of  facts,  we  believe  th^t.  evidence  tends  to  orove  negligence  on 
the  part  of  the  defendants. 

The  ouestion  of  ororimate  cause  must  be  answered  by  the 
determination  of  what  the  motorman,  as  a  prudent  man,  should  have 
foreseen  as  the  probable  eonseouenoes  of  his  conduct.  In  our 
determination  we  again  take  the  evidenoe  and  inferences  favorable 
to  plaintiff  at  the  close  of  the  evidence. 

Sixty- third  street  is  a  45  or  50  foot  business  street 
carrying  two  street  car  tracks.  The  south  curb  is  25  feet  from 
the  westbound  tracks.  The  Rapid  Transit  Elevated  structure  is 
overhead.  At  the  time  of  the  accidept,  both  sides  of  the  street 
were  parked  solidly  with  automobiles.  Most  of  the  stores  were 
©pen  for  business,  McAleenan  had.  been  on  the  route  for  several 
months.  Should  he  have  foreseen  that,  driving  a  street  car  at 
20  miles  an  hour,  under  the  conditions  noted,  his  attention 
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diverted  to  the  right  and  without  slackening  speed,  he  would 

collide  with  the  Oldsmobile  proceeding  west  at  a  slow  speed 

ahead  of  his  street  car,  so  as  to  cause  Cosey  to  lose  control 

over  it  and  the  OldsmobSle  to  swerve  southwest  25  feet  at  increasing 

speed  to  the  south  curb,  there  to  collide  with  a  narked  automobile 

and  force  it  over  the  curb  and  across  the  sidewalk?  We  think 

reasonable  men  would  disagree  in  their  answer  to  this  ouestion. 

We,  accordingly,  believe  the  question  was  for  the  Jury, 

We  turn  now  to  the  ouestion  whether  the  jury's  finding 
that  defendants  were  guilty  of  actionable  negligence  was  against 
the  manifest  weight  of  the  evidence. 

Cosey  testified  the  Oldsmobile  was  in  good  mechanical 
condition;  that  he  had  been  facing  west,  going  from  5  to  7  miles 
an  hour  for  a  few  seconds  and  had  proceeded  due  west  about  12 
or  15  feet  before  being  struck;  that  he  looked  both  ways  before 
commencing  the  MU"  turn  and  for  three  or  four  blocks  saw  nothing; 
that  he  made  the  "U"  turn  in  second  speed  and,  when  struck,  the 
left  wheel  of  his  automobile  was  between  the  east  and  westbound 
tracks  and  was  headed  directly  west;  that   he  lost  control  of  the 
car  and,  having  been  thrown  forward,  his  head  was  injured  and  his 
hands  were  knocked  off  the  steering  wheel;  that  he  did  not  out  his 
foot  on  the  accelerator,  but  did  not  have  presence  of  mind  sufficient 
to  apply  the  brakes  and  the  speed  of  the  Oiasmoblle  Increased;  that 
he  tried  to  keep  from  running  his  automobile  up  on  the  sidewalk 
and  did  not  have  time  to  stop  the  forward  motion;  and  that  by  the 
time  he  got  both  hands  on  the  steering  wheel,  the  car  had  stopped 
against  the  building  before  he  realized  what  had  haooened. 

Cosey1 s  wife,  sitting  in  the  rear  of  the  automobile, 
said  she  saw  no  street  etars  for  three  blocks  either  way;  that  the 
Oldsmobile,  when  struck, MM  been  facing  and  proceeding  due  west 
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for  a  few  seconds;  and  that  the  impact  was  "terrible"  and  she  felt 
a  "terrible  Jolt"  which  "dazed"  her  and  threw  her  against  the 
front  seat. 

Nelson  testified  that  he  was  walking  west  on  the  south 
side  of  63rd  streetj  that  when  he  first  saw  the  Oldsraobile  it  was 
facing  west  on  the  north  side  of  the  westbound  tracks,  moving  about 
9  miles  an  hour;  that  the  street  car  was  at  the  time  about  40  feet 
away,  going  about  15  miles  per  hour;  that  the  street  car  did  not 
change  its  speed  before  the  collision;  that  the  street  car  moved 
5  to  8  feet  after  the  collision;  that  the  Oldsmobile  picked  up 
speed  and  was  going,  maybe  15  miles  an  hour,  when  it  struck  the 
second  car;  and  that  he  saw  no  eastbound  street  car  during  the 
incident.  Referred  to  a  statement  signed  by  him  for  the  Street  Gar 
Company's  representative,  he  said  he  had  never  read  it  and  that 
he  did  not  tell  that  representative  that  the  street  car  was  going 
12  miles  an  hour;  that  he  said  nothing  about  seeing  an  eastbound 
street  car,  but  remembered  saying  that  it  pulled  in  front  of  the  car 
so  suddenly  the  motorraan  did  not  have  a  chance  to  stop;  and  did  not 
say  previously  that  the  street  car  moved  only  one  or  two  feet  after 
impact. 

Two  police  officers  testified  to  the  condition  of  the 
car,  one  said  a  dent  Just  above  the  tail  light  on  the  right  rear 
of  the  Oldsmobile  was  the  only  damage.   He  said  it  was  dark  at 
the  time  of  his  inspection  and  that  he  did  not  recall  that  the 
tail  light  was  broken.  The  other  officer  testified  that  the  right 
rear  side  of  the  back  of  the  Oldsmobile  was  smashed,  completely 
pushed  in  and  the  tail  light  broken, 

McAleenan  testified  he  had  been  working  for  the  Surface 
Lines  about  10  months,  and  6  months  on  63rd  Street,  when  the  accident 
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occurred.  He  left  its  employ  In  March,  1944.  He  was  familiar 
with  the  scene  of  the  accident.  Proceeding  west  he  had  stopped 
at  Greenwood  Avenue,  a  short  block  east  of  Ellis  Avenue  and  had 
gone  a  half  block  west  when  the  accident  occurred.  He  testified 
his  car  was  going  12  or  15  miles  an  hour  and  an  eastbound  street 
car  which  obstructed  his  vision  to  the  west  passed  him;  that  the 
Oldsmobile,  making  a  MU"  turn,  came  into  his  vision  when  15  feet 
away;  that  he  reduced  his  speed  to  5  miles  an  hour  before  the 
collision;  that  the  Oldsmobile  was  going  "pretty  slow",  slower 
than  the  street  car  and  was  struck  a  solid  blow;  that  its  speed 
was  Increased  after  the  impact;  and  that  he  had  used  everything 
possible  to  stop  the  street  car  and  after  the  Impact  stopped  in 
about  4  feet.  He  further  testified  that  he  was  going  15  miles  an 
hour  and  that  it  might  take  30  feet  to  stop  the  street  car  at  that 
s£>«ed» 

Witness  Wilson  was  riding  on  the  front  platform  of  the 
street  car.  He  said  the  Oldsmobile  made  a  "U"  turn  from  behind 
the  eastbound  car  and  when  he  saw  it  it  was  about  15  feet  in  front 
of  the  street  car  going  west;  that  the  back  wheels  of  the  Oldsmobile 
were  in  the  westbound  tracks  when  the  accident  occurred  and  at  the 
impact  its  speed  was  increased;  that  the  motorman  did  everything 
he  could  to  stop  but  there  was  no  way  "in  the  world"  to  avoid  the 
accident,  and.  that  the  impact  bent  the  body  of  the  Oldsmobile  out 
of  shape  and  "caved"  it  in;  that  he  heard  another  passenger  say 
"Stop  ltj";  and  it  was  after  that  the  motorman  applied  the  brakes. 

Witness  Tolraie  said  the  Oldsmobile  made  a  "U"  turn 
directly  behind  the  eastbound  street  car  into  the  path  of  the  west- 
bound street  car;  that  its  front  wheels  had  entered  the  westbound 
track  when  the  street  car  was  15  feet  away  and,  by  the  time  the 
motorman  got  control,  it  was  12  feet  away;  that  the  Oldsmobile  was 
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smashed  in  very  little  at  the  rear;  that  he  saw  the  Oldsmobile 
before  the  motorman  and  told  the  motorman  to  stoo  the  car  and  the 
latter  Immediately  applied  the  brakes;  that  when  he  called  the 
motorman  had  his  head  turned  slightly  toward  the  right,  watching 
an  automobile  which  was  coming  from  a  garape  on  the  north  side  of 
the  street;  that  it  w*«  not  until  he  shouted  that  the  motorman 
spoiled  the  brakes;  that  the  street  car  went  about  10  feet  after 
the  collision;  and  that  the  impact  caused  the  driver  to  lose  control 
and  gave  the  Oldsmobile  more  momentum.  The  witness  admitted  that 
a  couple  of  weeks  after  the  accident  he  stated  that  the  front  of 
the  street  car  was  30  feet  from  the  Oldsmobile  when  he  first  saw  it 
and  at  that  time  the  motorman  was  looking  toward  the  right. 

Witness  Baniel  testified  that  as  the  westbound  street 
oar  was  passing  an  eastbound  car,  the  Oldsmobile  made  a  »U"  turn; 
that  when  he  first  saw  It  it  was  15  or  18  feet  away  with  Its  front 
wheels  on  the  westbound  track;  that  he  did  not  hear  anyone  shout 
to  the  motorman,  but  he  heard  him  make  an  exclamation  and  try  to 
stop;  that  the  street  car  was  going  between  15  and  20   miles  an  hour 
and  "caught"  the  automobile;  and  that  "perhaps"  the  lmpaot  caused 
its  speed  to  increase. 

The  statement  signed  by  Nelson  was  Introduced  In  evidence. 
According  to  It  Nelson  stated  that  the  street  car  was  moving  about 
12  miles  an  hour  and,  after  the  impact,  moved  only  one  or  two  feet 
and  that  the  Oldsmobile  was  behind  an  eastbound  street  car  and  pulled 
in  front  of  the  westbound  car. 

The  cuestione  of  the  credibility  of  the  witnesses  Nelson 
and  Tolmie,  whom  oounsel  sought  to  impeach,  were  for  the  jury. 

Whether  the  accident  was  attributable  to  Cosey's  sudden 
turn  from  behind  an  eastbound  street  oar,  or  to  the  motorman' s 
failure  to  keep  a  proper  lookout  or  observe  reasonable  speed  under 
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the  circumstances  or  act  properly  after  he  had  notice,  or  both, 
was  a  question  for  the  Jury.  If  the  motorman  was  negligent  In  any 
degree,  it  is  enough  to  sustain  the  verdict  if  the  negligence 
was  the  proximate  cause  of  plaintiff's  injuries..  The  Jury 
resolved  the  questions  In  favor  of  the  plaintiff. 

The  Coseys  testified  that  before  commencing  the  turn 
they  looked  both  ways  and  could  see  two  or  three  blocks  and  saw 
no  street  car  either  x#ay.  Defendants  say  that  no  reasonable  mind 
can  accept  this  testimony  as  true.  The  Jury  may  have  disregarded 
this  extreme  testimony.  It  was  not  required  to  completely 
disregard  all  of  the  Coseys'  testimony  on  that  account. 

There  is  no  contention  that  Cosey  had  no  right  to  make 
a  «UH  turn,  or  that  he  could  not  cross  defendants'  tracks  for  that 
purpose.  The  right  of  the  Surface  Lines  in  its  tracks  is  not 
absolutely  paramount. 

Speed  of  20  miles  an  hour  for  a  street  car  is  not 
negligence  £er  se.  It  is  plaintiff's  point  that  20  miles  an  hour 
while  looking  away,  when  he  should  have  been  applying  brakes,  Is 
negligence.  The  Jury  may  have  believed  the  motorman  should  have 
seen  the  Oldemoblle  before  he  did  and  that,  had  he  done  so,  he  could, 
with  ordinary  care  have  avoided  the  accident.  It  is  no  defense 
to  say  that  he  did  everything  he  could  to  avoid  the  accident  after 
he  observed  the  peril,  when  the  charge  is  that  he  should  have 
observed  the  peril  sooner. 

We  think  it  was  for  the  jury  to  say  whether  the  motorman 
used  ordinary  care  in  diverting  his  attention  to  the  possible 
danger  on  the  right,  while  going  20  miles  per  hour  on  63rd  Street 
between  Greenwood  and  Ellis  Avenues  under  the  circumstances. 
Defendant  says  the  motorman  did  not  divert  his  full  attention.  There 
can  be  little  doubt  from  the  evidence  that  the  motorman  did  not 
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see  Cose?*'  car  until  a  passenger  called  his  attention  to  it. 

We  cannot  say  that  the  verdict  is  clearly  against  the 
manifest weight  of  the  evidence  and  for  that  reason  and  the  further 
reasons  ereinabove  set  forth,  the  Judgment  is  affirmed, 

JUDGMENT  AFFIRMED* 
LEWE  ANDJURKE,  JJ.  CONCUR. 
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CLARE  J.  MURPHY.  Conservator  of 
the  Estate  of  MAX  PA3HKOW, 


Incompetent, 


Appellee, 


v. 


APPEAL  FROM 


SUPERIOR  COURT 


THOMAS  J.  FRIEL  and  CHARLES  C, 
REN3HAW,  as  Trustee,  etc.,  et  al 
doing  business  as  CHICAGO  SURFACE 
LINES, 

Appellants. 


COOK  COUNTY, 
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fj  £  J)    jl  •■£"*.• 
MR.  PRESIDING  JU3TICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  injury  action  arising  out  of  the  same 
accident  as  that  in  Marron  v.  Friel,  et  al.  Appellate  Court  No, 
43380.   The  Jury  returned  a  verdict  for  plaintiff  for  75,000. 
Defendants  made  a  motion  for  a  new  trial,  which  was  denied  upon 
plaintiff  remitting  $40,000.  Judgment  was  for  35,000  and  defendants 
appeal. 

The  accident  occurred  January  3,  1944,  about  4:45  P.M. 
Peter  Cosey's  Oldsmobile  facing  east  on  63r<3  Street  between 
Greenwood  and  Ellis  Avenues,  Chicago,  Illinois,  sought  to  make  a 
nU"  turn  in  order  to  proceed  west  on  63rd  Street.  A  westbound 
street  car  operated  by  Defendant  McAlitnan  collided  with  the 
Oldsmobile  which  veered  southwest  and  struck  an  automobile  parked 
at  the  south  curb  of  63rd  Street.   The  parked  automobile  was  thrown 
over  the  curb  and  across  the  sidewalk  injuring  Charles  Marron,  Jr. 
Cosey's  automobile  then  climbed  the  curb,  crossed  the  sidewalk 
and  pinned  Max  Pashkow  an  incompetent  person,  against  the  building. 
This  suit  was  begun  in  his  name  but  a  conservator  was  substituted 
for  him  as  plaintiff. 
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The  defendants  contend  that  there  was  no  evidence  tending 
to  prove  that  they  were  negligent  under  the  circumstances  or  that, 
should  we  find  against  that  contention,  plaintiff's  injury  was 
proximately  caused  by  their  negligence. 

The  circumstances  of  this  case  are  substantially  the 
same  as  that  in  the  Marron  case.  The  evidence  and  inferences  here 
are  at  least  as  favorable  to  olaintiff  as  in  that  case.   Since  we 
have  held  there  that  the  pupations  of  defendants'  negligence  and 
proximate  cause  were  for  the  jury  we  must,  accordingly,  so  hold  in 
this  case. 

Defendants  also  contend  that  the  verdict  of  75,000  was 
so  grossly  excessive  as  to  be  accounted  for  only  by  prejudice, 
passion  or  a  misconception  of  the  evidence.  Plaintiff  says  this 
question  was  not  raised  in  the  trial  court.  In  their  motion  for 
a  new  trial  defendants  pointed  to  the  verdict  as  being  excessive, 
and  claimed  that  the  jury  was  prejudiced.  They  say  that  they  asked 
for  a  new  trial,  not  a  remittitur,  and  that  this  is  still  their 
position* 

Pashkow  was  an  incompetent  person  at  the  time  of  the 
trial.  His  mental  condition  is  not  chargeable  to  the  accident. 
He  testified  briefly,  as  did  another  person  in  his  behalf,  that  he 
had  not  worked  regularly  for  about  20  years,  but  had  done  odd  jobs. 

After  the  accident  Pashkow' s  left  leg  looked  like  Ha 
corkscrew".  He  was  taken  to  a  hospital  where  x-rays  were  taken 
of  his  leg.  The  x-ray  service  does  not  apoear  to  have  been  very 
thorough.  From  the  x-rays  it  would  appear  the  injured  leg  was 
placed  in  a  metal  cast.  Outside  of  these  x-rays  there  is  no  evidence 
of  any  treatment  until  Pashkow  entered  the  Veterans  Hospital  at 
Downey,  Illinois,  in  August  as  a  mental  patient.  Though  in  a 
mental  ward,  he  was  given  physiotheraphy  treatment  for  his  leg. 
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The  only  effect  seemed  to  be  that  he  was  made  more  comfortable. 
He  was  in  a  wheel  chair  from  the  time  of  his  entrance  into  the 
Veterans  Hospital. 

Pre-trial  examinations  showed  that  Paehkow' s  left  hip, 
thigh  and  leg  were  abnormal;  that  the  left  leg  between  the  hip 
and  knee  was  4  inches  shorter  than  the  right;  that  the  left 
thigh  was  3  inches  larger  than  the  right;  that  the  circumference 
of  the  left  leg  below  the  knee  was  1  inch  less  than  the  right; 
that  the  left  hip  and  knee  were  limited  in  motion;  that  the 
nerves  and  blood  vessels  had  been  injured  resulting  in  a  cold, 
clammy  feeling  and  a  purplish  color  of  the  flesh;  that  the  left 
knee  bends  in  an  Incorrect  axis;  that  the  left  foot  is  in  a 
drooped  condition  from  non-use  and  non-support;  and  that  the  left 
leg  could  bear  no  weight.   The  x-rays  taken  after  the  accident 
showed  comminuted  fractures  of  the  left  femur  and  tibia;  fracture 
of  the  fibula  with  displaced  bone  fragments;  the  fractures  of  the 
tibia  running  into  the  kneecap;  and  an  injury  to  the  knee.  Pre- 
trial x-rays  showed  that  these  fractures  had  healed  Improperly. 
There  was  malunion  and  non-union  of  the  fragments,  and  overriding 
which  induced  masses  of  calcium,  causing  deformation.   The  three 
medical  experts  offered  by  plaintiff  gave  their  opinion  that  the 
injured  leg  should  be  amputated  at  midthigh.  No  medical  testimony 
was  presented  by  the  defendants. 

There  is  no  merit  to  defendants'  contention  that  the 
evidenoe  is  uncertain  on  the  cueetion  whether  all  of  Pashkowfs 
fractures  were  suffered  in  the  accident.  There  was  evidence 
that  he  was  in  good  health  before  the  accident.   The  pre-trial 
x-rays  do  not  show  new  injuries.  They  show  developments  in  the 
same  injuries  pictured  after  the  accident.  The  one  fracture  not 
shown  after  the  accident,  shows  as  an  old  fracture  in  the  ore-trial 
x-rays. 

The  accident  occurred  in  January,  1944.  Pashkow  was 
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admitted  to  the  Veterans  Hospital  at  Downey,  Illinois  in  August. 
Defendants  contend  there  was  no  proof  of  any  treatment  for  the  injury 
during  this  period.  A  person  who  is  injured  by  the  tortious  conduct 
of  another  must  use  reasonable  care  and  diligence  to  minimize  the 
damage  and  can  only  recover  such  damages  as  he  could  not  have  avoided 
by  the  exercise  of  reasonable  diligence.  Cedar  Rapids  &  Iowa  City  Ry. 
and  Light  Co.  v.  3prague  Electric  Co..  280  111.  386. 

Defendants  point  to  the  lack  of  evidence  that  Pashkow 
received  proper  medical  treatment.  They  say  he  was  admitted  to  the 
Veterans  Hospital  as  a  mental  patient.  This  is  to  support  their  con- 
tention that  the  condition  of  the  leg  was  neglected.  Pashkow  was 
discharged  from  the  army  in  November  1942  because  of  a  mental  ailment, 
after  2£  months  service.  He  entered  the  Veterans  Hospital  suffering 

from  dementia  praecox,  simple  type. 

Insane  persons  are  liable  for  torts  they  commit.  Mclntyre. 

v,  Sholty.  121  111.  660.  We  are  Justified,  in  concluding  from  C.  &  A. 

R.  R.  Co.  v.  Becker,  76  111.  25,  and  38  Am,  Jur.  p.  882,  that  the 

question  of  their  discretion,  in  determining  contributory  negligence, 

is  for  the  Jury  in  each  case.  There  is  no  case  cited  nor  found 

deciding  responsibility  of  insane  persons  to  avoid  aggravation  or 

neglect  of  an  injury.  In  an  intentional  wrong  a  person  of  low 

Intelligence  may  recover  damages  due  to  the  aggravated  condition. 

Restatement  of  the  Law  of  Torts,  Sec.  918,  Chap.  47.  Illustration  4. 

We  believe  we  should  apply  the  same  rule  in  determining  responsibility 

for  avoidable  consequences  as  is  applied  in  determining  contributory 

negligence  of  Insane  persons. 

Plaintiff's  case  Included  the  inference,  at  least,  that 

Pashkow  was  suffering  from  dementia  praecox  at  the  time  of  the  accident. 
This  is  enough  to  take  to  the  Jury  the  auestion  whether  he  possessed 
discretion  sufficient  to  avoid  neglecting  his.  injury,  and  to  what  extent. 
The  defendants  should  have  gone  on  from  there. 

The  only  item  of  expense  testified  to  was  the  future  • 
amputation  which  plaintiff's  medical  witness  said  was  necessary. 

Plaintiff  argues  that  a  person  who  has  a  sound  mind,  though  physically 
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inoapaclated,  might  do  work  rehiring  only  mental  effort.  He 
says  Pashkow,  however,  has  not  that  mental  capacity  and  is, 
therefore,  worse  off.  Defendants  say  that  olaintiff  did  not  ask 
for  special  damages  and,  that  any  damages  claimed  on  account  of 
his  limited  abilities,  were  special,  and  no  claim  was  made  in  the 
complaint  for  special  damages.  We  disagree.  We  think  plaintiff's 
argument  is  directed  to  supoort  the  claim  of  lost  earning  power  which 
the  complaint  is  sufficiently  bread  to   cover. 

To  sustain  the  judgment  of  35,000  plaintiff  points  to 
the  reduced  purchasing  power  of  money.  The  question  we  are  consider- 
ing is  whether  the  ease  must  be  retried  because  of  exoessiveness 
of  the  verdict.  Plaintiff  by  making  a  remittitur  of  ^40,000  conceded 
that  the  verdict  was  excessive  to  that  extent. 

There  is  no  claim  that  there  was  any  prejudicial  conduct 
during  the  trial  which  would  have  aroused  sympathy  or  bias  in  the 
minds  of  the  Jurors.  Defendants  do  contend  that  Pashkow,  sat  in 
a  wheel  chair  with  his  deformed  and  useless  left  leg  dangling  in 
a  "dropped  foot"  position  which  was  bound  to  prejudice  their  case. 
They  say  that  had  Pashkow  been  properly  treated  after  the  accident, 
or  had  amputation  been  performed  before  the  trial,  the  Jury  would 
not  have  had  the  image  of  him  that  they  had  at  the  triial.  We  are 
of  the  opinion  that  this  is  a  case  in  which  we  must  consider  the 
question  of  the  excessiveness  of  the  verdict  free  from  considerations 
of  unfairness  in  the  trial. 

It  has  frequently  been  held  that,  where  the  trial  has 
been  fair  and  impartial, ,  mere  excess  of  allowance  in  damages  may 
be  cured  by  a  remittitur,  Wabash  Railroad  Co.  v.  Billings.  212  111, 
37.  When  a  verdict,  however,  is  so  flagrantly  excessive  as  to  be 
accounted  for  only  on  the  grounds  of  prejudice,  passion  or  miscon- 
ception, the  remittitur  does  not  remove  those  improper  elements. 
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Lowenthal  v.  Streng,  90  111.  74.   Cases  have  been  cited  by  both 
parties  where  remittiturs  have  been  approved  and  disapproved.  We 
need  not  refer  to  any  of  those  cases. 

We  believe  the  verdict  of  $75,000  is  so  excessive  that 
it  cannot  be  accounted  for  except  on  prejudice,  passion  or  miscon- 
ception. The  remittitur  did  not  remove  these  Improper  elements, 
so  as  to  give  assurance  that  defendants  had  a  fair  trial,  We  see 
no  merit  in  plaintiff's  contention  that  crucial  facts  in  the  Marron 
case  and  in  this  case  are  the  same  and  we  should  consider  the 
question  of  defendants*  liability  as  settled  by  two  juries.  We 
believe  that  the  defendants  are  entitled  to  another  trial.  This 
conclusion  may,  at  first,  seem  harsh.  It  must  be  kept  in  mind  that 
the  Jury  had  to  decide  whether  defendants'  negligenoe  was  the 
proximate  cause  of  Pashkow!s  injuries.  This  required  consideration 
of  Oosey'a  conduct.  If  the  Jury  was  prejudiced  in  favor  of  Pashkow, 
defendants  might  well  suffer  an  injustice  on  the  question  of  liability. 

Since  the  case  must  be  retried,  we  believe  we  should  pass 
on  two  remaining  points? 

Defendants  rely  upon  Chicago  City  Railway  v.  Henry,  218  111. 
92  to  support  their  claim  that  the  trial  court  committed  error  in 
permitting  a  medical  witness  to  testify  to  the  cost  of  amputation 
where  there  was  no  evidence  that  such  was  required  or  that  there  was 
an  Intention  of  having  it  performed.  In  the  Henry  case  there  was  no 
evidence  that  the  operation  was  not  contemplated  or  required.  In 
the  case  before  us  medioal  testimony  was  that  the  amputation  should 
be  performed,   that  surgery  is  "indicated?  We  think  there  was  enough 
in  the  evidence  to  Justify  the  estimate  of  the  cost  of  the  amputation. 
Moreover,  the  amount  of  J500  is  an  insignificant  part  of  the  verdict. 
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Complaint  Is  made  to  the  giving  of  plaintiff's  instruction 
No.  27,  We  think  that  the  instruction  was  proper. 

On  a  retrial  the  jury  should  be  instructed  on  defendants' 
theory,  if  it  is  then  their  theory,  that  they  should  be  charged 
with  only  such  damages  as  were  proximately  caused  by  their  negligence, 
if  any,  as  shown  by  a  preponderance  of  the  evidence.   This 
should  be  consistent,  however,  with  our  views  hereinbefore  stated. 
We  think  that  defendants'  instruction  No.  30  was  properly  refused 
since  it  assumes  that  Cosey  failed  to  exercise  care  to  control 
his  Oldsmobile  after  the  first  collision. 

For  the  reasons  given  the  Judgment  is  reversed  and  the 
oause  is  remanded  for  a  new  trial* 

JUDGMENT  REVERSED  AND  CAUSE  REMANDED. 

LEWE  AND  BURKE,  JJ,  CONCUR, 
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JAMES  OAKEY  KOONTZ, 


Appellant, 


) 


PUBLIC  SERVICE  COMPANY  OP  NORTHERN  ) 
ILLINOIS,  a  corporation,  ) 


Appellee, 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO, 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  an  action  to  recover  damages  for  harm  which 
plaintiff  claims  he  and  his  fsjaily  suffered  because  defendant 
unlawfully  discontinued  service  of  gas  and  eleotrio*t|r  in  his 
home.  The  court  without  a  Jury  found  against  plaintiff  and. 
Judgment  was  for  defendant's  costs.  Plaintiff  has  appealed. 

Plaintiff  in  the  summer  of  1938  lived  in  Calumet  City, 
where  defendant  is  in  the  utility  business.  It  had  furnished 
gas  and  electricity  in  the  plaintiff's  10  room  home  for  20  years. 
On  July  13,  1938,  plaintiff,  in  financial  difficulties,  filed  a 
petition  in  bankruptcy  in  the  United  States  District  Court.  He 
listed  a  debt  of  $10  to  defendant.  This  was  an  arrearage  which 
had  accumulated  the  previous  few  months.  On  August  12  defendant 
discontinued  its  service.  On  September  29,  1938,  pursuant  to  a 
deposit  by  plaintiff  of  S12.50  the  service  was  restored.  Plaintiff 
and  his  family  were  deprived  of  gas  and  electricity  and  were 
forced  to  buy  meals  outside  their  home  during  the  period  of  dis- 
continued service.  They  had  no  light,  hot  water  or  radio  during 
that  time. 

The  Issues  are  whether  defendant's  action  was  a  coercive 
measure  to  force  payment  of  plaintiff's  past  due  bill;  whether  the 
cash  deposit  required  by  defendant  to  restore  the  service  was  un- 
reasonable! and  whether  requisite  notice  was  given  plaintiff 
before  the  service  was  discontinued. 
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On  August  29,  1938  defendant  sent  plaintiff  a  final  bill 
for  the  services  furnished  between  July  14th  and  August  12th. 
This  bill  showed  charges  for  that  period  of  2.42.   It  contained 
also  a  charge  for  previous  service  for  $12.72  and  stated  a  total 
amount  due  of  *15,14.   The  two  larger  figures  have  red  ink  lines 
drawn  through  them.   The  bill  is  stamped  with  a  receipt  for  ,?2,42, 
"on  account, N 

Plaintiff  testified  that  after  the  service  was  discon- 
tinued a  girl  employee  of  defendant  demanded  that  he  o&y  the  fio 
arrearage  and  put  up  a  deposit  of  |25  before  restoring  the  service. 
After  the  service  was  disconnected  plaintiff  sought,  without 
success,  the  Intervention  of  the  United  States  District  Court, 
He  then  turned  to  the  Illinois  Commerce  Commission  to  complain 
of  the  demand  for  the  cash  deposit.  It  is  clear  from  the  testimony 
that  he  did  not  then  complain  that  defendant  was  attempting  to 
coerce  him  into  payment  of  the  debt  he  had  listed  in  his  bankruptcy 
petition.  He  testified  that  when  he  made  the  payment  of  the 
aforementioned  bill  he  tendered  the  amount  paid,  telling  the  cashier 
that  the  balance  had  been  taken  care  of  in  the  bankruptcy;  and 
that  he  did  not  remember  that  she  demanded  payment  of  the  entire  bill. 

The  Illinois  Commerce  Commission,  General  Order  No,  109 
governing  establishment  of  credits,  etc,  and  defendant's  schedules 
No,  2  and  No.  6-6  Terms  and  Conditions  for  Application  for  Service 
are  in  the  record.  The  general  order  provides  that  where  a 
consumer  has  been  delinquent  three  or  more  times  within  the  preceding 
twelve  billing  oeriods  the  Utility  may  require  a  cash  deposit  to 
establish  a  credit.  Plaintiff  contends  that  defendant  demanded  a 
|25  deposit  for  restoration  of  the  service  and  that  in  any  event 
the  112,50  exceeded  the  amount  which  defendant  was  entitled  to 
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require  under  the  terms  of  the  general  order.  Plaintiff,  immediately 
after  servioe  was  discontinued,  sought  its  restoration.  He  contends 
that  the  defendant  thereupon  demanded  a  !*S5  cash  deposit  to  establish 
his  credit  for  the  future..  Defendant's  testimony  is  that  it 
requested  a  deposit  of  ?15.  Plaintiff  introduced  in  evidence  a 
letter  from  the  Supervisor  of  the  Public  Service  Division  of  the 
Illinois  Commerce  Commission  written  to  him  September  9,  1938. 
This  refers  to  plaintiff's  recent  visit  and  stated  that  on  the  basis 
of  the  previous  12  month  bills  "the  credit  deposit  requested  -  |15  - 
seems  to  me  to  be  reasonable.  It  is  in  keeping  with  the  Commission's 
General  Order  No.  109  •  *  #."  This  letter  then  referred  to  the 
information  that  plaintiff  had  given,  that  his  future  requirements 
for  gas  and  electricity  would  be  less  than  the  past.   It  advised 
plaintiff  that  as  a  consequence  the  Commission  had  recommended  and 
the  defendant  had  agreed  to  accept  the  credit  of  12.50.  This 
deposit  was  thereafter  made  by  he  plaintiff  and  later  refunded  to  him. 

Plaintiff  says  that  his  service  was  discontinued  without 
notice  or  demand  and  complains  that  defendant  offered  no  evidence 
to  show  that  it  gave  the  five  day  notice  reouired  by  the  general 
order.  In  this  issue  as  well  as  the  foregoing  issues  olaintiff  had 
the  burden  of  proof.  He  testified  that  he  received  no  notice,  oral 
or  written,  before  the  discontinuation  of  the  service.  Defendant's 
counsel  showed  plaintiff  a  document  for  identification,  asking  if 
he  had  received  the  original.  Plaintiff  said  he  had  not.  This 
doaument  was  offered  in  evidence  but  was  excluded  on  plaintiff's 
objection  that  it  was  a  copy  and  no  notice  had  been  served  on 
plaintiff  to  produce  the  original* 

Defendant's  superintendent  at  Calumet  City  testified 
that  he  had  known  plaintiff  who  was  a  good  customer  for  20  years 
and  had  had  many  conversations  with  him  before  and  after  the  filing 
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of  plaintiff's  bankruptcy  petition  with  reference  to  a  cash  deposit 

because  of  past  delinquencies.  Plaintiff  denied  these  conversations. 

We  have  referred  to  plaintiff's  denial  of  any  written  notice. 

Plaintiff's  counsel  asked  defendant's  witness,  "Did  you  give  a 

written  notice  at  any  time  on  a  form  that  his  credit  -  was  bad  and 

he  would  have  to  make  a  deposit?"  The  witness  answered,  "We  did." 

The  substance  of  the  balance  of  the  witness's  pertinent  testimony 

was  that  that  notice  was  given,  not  by  defendant's  Calumet  City 

office,  but  by  its  Jollet  office.   This  testimony  was  with  reference 

to  written  notice  after  the  bankruptcy  oetltlon  was  filed  and  before 

the  service  was  discontinued.  Not  only  was  there  no  objection  to 

this  testimony  but  it  was  elicited  by  the  questioning  of  plaintiff's 

counsel.  It  is  true  that  defendant  made  no  effort  to  introduce 

further  evidence  that  the  written  notice  was  sent  from  the  Jollet 

office. 

We  have  pointed  out  the  conflict  of  testimony  on  these 

three  factual  issues.  The  court  found  against  plaintiff.  The 

question  of  credibility  of  the  witnesses  was  for  the  trial  court. 

We  cannot  say  the  trial  judge's  decision  on  these  questions  is 

against  the  manifest  weight  of  the  evidence. 

Plaintiff  complains  that  defense  counsel  refused  to  stipulate 
to  the  Incorporation  of  the  original  transcriot  of  testimony  in  lieu 
of  a  copy  thereof  and  also  the  court's  refusal  to  grant  his  motion 
to  effect  the t  convenience.  He  does  not  say  that  refusal  of  counsel 
and  the  court  x^ras  not  their  privilege  under  the  Civil  Practioe  Act, 
Sinoe  this  is  discretionary  and  no  abuse  of  discretion  has  been 
complained  of  or  shown,  we  need  not  consider  the  matter. 

For  the  reasons  given  the  judgment  of  the  Municipal  Court 

is  affirmed, 

Judgment  Affirmed. 

LEWE  AND  BURKE,  ,$J.  CONCUR. 


I 

jii;.  '      L$n±&Lc  J.c 

asaxtt  &  -  ,  to  aeiraoacf 

.ton  ftfttl  a^X:-  :«setei  avsr. 

a  avX<  t       nJXir  a'Jna.DJiiftadB  ftllf*!  '••  a 'llijrnJiaXq 

•t>  bscf  asw  -  rff  ancl  a  no   emX?  x«fi  *a  ooXSoxi  n9?tf  ' 

",i  ,  s  aaCam  oJ  svjsd  fcXeow  exl 

^nosri^esct  ,tn*MM**q  s'sa?  .sX&d  eri?  to  9ort*?ed«s  axfT 

fori    ,flavXs  a*,v 

hMf    t«o.r 

9ic.  ft  tsJts  »*1#M 

-     '     •        sri* 

1  It  x<*  b&S lolls  *sw  21  tfwef  VJosaiJae*  s^^ 

o©$?rtX  ":ia  on  sftjBHi  ?cb-  . 

.' .  •  , 

. 
•8b.  ,oaX?39?  So  JoXXlneo  ai  .      .■;  »W 

gxi!?     ,1";  "  JanXsga  Bnttot  J-xwoo  sxiT     ,asfc'3eX  lai/Jofit  9©*xxi? 

laXit   &ri?  io2  3jbw  sear  to  So  ncXJaawp 

H  no  n:  i  XaXtJ  sxi?  ^«a  Jonnao  aW 

,    -jneoXvs  eri:i  W  ?enX.s;g,e 

.    . 

I    nl  %n<*mJLt%%1  I  onX  an**  o* 

nc-  .  a1  toai    .'  P       lc 

-    Lszaute  „aonaln9v;  c^e  ctf 

n<=[  XXv  -sZlvtic  ttfoa  adJ  AjM 

n©  :  ax  aXrW  ec  . 

eri?  taManoo  Jen  fcoen  aw   4nvoda  to  So  fceaJLaXqasoo 

?nifoO   I  trtt  exl?   So  ?r,  nevXg  p  wl?  io"? 

JbsanXTSs  aX 


43644 

william  c.  mm, 

Appellee, 
v. 
EDWARD  THOMPSON, 

Appellant. 


APPEAL  FROM 

SUPERIOR  COURT 

COOK  COUNTY. 


COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  injury  action.  The  owner  of  a  build- 
ing and  his  tenant,  a  rooming  house  operator,  were  both  sued. 
The  tenant  Blanche  Moss  was  dismissed  before  trial  by  stipulation 
pursuant  to  a  covenant  not  to  sue,  for  which  plaintiff  received 
$2,250.  The  jury  returned  a  general  verdict  of  guilty  against 
Thompson,  hereinafter  called  defendant,  and  assessed  plaintiff's 
damages  at  5,000,  It  returned  also  an  inconsistent  special 
verdict.  Plaintiff  moved  to  set  aside  both  verdicts  and  for  a 
new  trial*  Defendant  moved  in  the  alternative  for  Judgment  notwith- 
standing the  general  verdict  or  for  a  Judgment  pursuant  to  the 
special  verdict.   The  trial  court  granted  plaintiff's  motions  and 
ordered  a  new  trial.  Defendant  was  granted  leave  to  appeal  from 
that  order.  Chap.  110,  Par,  201  111.  Rev.  Stats. 

The  building  at  6500  Kimbark  Avenue,  Chicago,  Illinois 
was  purchased  by  defendant  in  1931.  It  was  then  an  old  12  apartment 
building.  After  defendant  acquired  it  it  was  divided  into  small 
apartments.  In  1939  defendant  leased  the  building  and  Blanche  Moss 
operated  it  and  collected  the  rents.  She  employed  plaintiff  and 
his  wife  and  they  lived  in  the  building.   They  collected  rents  for 
her  and  plaintiff  did  Janitor  work. 
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September  22,  1939,  plaintiff  was  injured  while  on  his 
way  to  the  basement  of  the  building.  He  opened  the  door  leading 
from  a  front  hall  to  the  basement  stairs.  He  stepped  on  to  a 
landing  at  the  head  of  the  steps,  "some  object"  rolled  under  his 
foot,  he  lost  his  balance  and  fell  headfirst  down  the  stairway 
into  the  basement.  At  the  time  he  was  blind  in  one  eye  and  wore 
glasses  but  could  see  where  he  was  going.  There  was  enough  light 
from  the  vestibule  to  light  up  the  landing.  During  his  employment 
he  had  used  the  stairway  frequently,  sometimes  20  or  25  times  a  day. 

The  stairway  consisted  of  13  stairs.  The  way  between 
the  walls  was  3  feet  wide.  Both  walls  extended  downward  as  far 
as  the  basement  ceiling,  only  the  left  wall,  however,  went  all  the 
way  down  to  the  basement.  From  the  basement  ceiling  on  the  right 
side  of  the  6tairway  there  was  a  wooden  banister  with  a  handrail 
extending  to  a  post  near  the  bottom  of  the  stair6.  There  were  no 
handrails  on  the  walls.  The  stairway  was- used  generally  by  the 
tenants  going  to  and  from  the  laundry  of  the  building. 

Plaintiff  charged  several  specific  acts  of  negligenoe 
in  his  complaint.  He  withdrew  all,  however,  except  one  based  on 
defendant's  alleged  violation  of  Chapter  64,  Sec. 34/  the  Municipal 
Code  of  Chicago,  1939.  The  case  went  to  the  Jury  on  the  sole 
charge  that  defendant  had  negligently  violated  that  ordinance  in 
failing  to  provide  and  maintain  a  handrail  on  the  entire  stairway 
and  that  plaintiff's  injuries  were  approximately  caused  thereby. 

Defendant's  counsel  denied  that  the  ordinance  applied;  and 
denied  that  if  it  did,  any  violation  was  the  proximate  cause  of 
plaintiff's  injury.  He  contends  here  in  addition  that  there  was 
no  evidence  of  any  negligence  on  his  part  and  that  the  circumstances 
of  this  case  required  that  the  court  enter  Judgment  in  his  favor 
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because  of  the  special  verdict  of  the  Jury.  The  special  verdict 
of  the  Jury  was  that  the  absence  of  the  handrail  was  not  the 
proximate  cause  of  the  plaintiff's  injury.  The  Inconsistency  is 
apparent  from  what  we  said  about  the  condition  of  the  pleadings 
on  which  the  case  was  submitted  to  the  Jury. 

The  question  before  us  is  whether  the  trial  court  abused 
its  discretion  in  setting  aside  the  verdicts  and  granting  plaintiff 
a  new  trial. 

The  trial  under  consideration  is  the  second  in  this 
litigation.  The  result  of  the  first  trial  was  a  general  verdict 
of  guilty  against  defendant  assessing  damages  at  51, 000 J  a  general 
verdict  of  not  guilty  as  to  Blanche  Moss;  and  a  special  verdict 
finding  that  the  absence  of  a  handrail  was  not  the  proximate  cause 
of  plaintiff's  injury.  The  trial  court  granted  plaintiff  a  new 
trial  as  to  both  defendants.  Blanche  Moss  applied  to  this  court 
for  leave  to  appeal.  Leave  was  denied.   (Opinion  No,  42546), 

There  is  no  dispute  in  the  evidence.  Defendant  admits 
that  there  was  no  handrail  on  the  stairway  above  the  basement 
ceiling.  He  said  there  had  been  none  since  he  became  owner* 

Plaintiff  used  the  stairway  many  times  daily.  His  foot 
slipped  on  something  which  lay  on  the  landing.  He  lost  his  balance 
and  fell  down  the  stairs.   The  only  testimony  bearing  on  the  absence 
of  the  handrail  Is  plaintiff's  statement  that  he  "was  trying  to  catch 
hold  of  something  to  stop  my  fall, H 

Plaintiff  says  there  have  been  two  verdicts  in  his  favor 
and  that  he  should  have  a  trial  on  the  issues.  Defendant  refers 
us  to  the  two  special  verdicts  on  the  precise  question  of  the  absence 
of  the.  handrail  constituting  the  proximate  cause  of  plaintiff's 
injury. 
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Two  Juries  have  found  alike  on  the  specific  question  of 
defendant's  liability  arising  out  of  the  absence  of  the  handrail. 
Opposite  findings  are  implicit  in  the  general  verdicts,  although 
in  the  first  trial,  all  charges  of  specific  negligence  in  the 
complaint  were  submitted  to  the  Jury.  A  special  verdict  controls 
a  general  verdict  where  it  is  inconsistent  with  the  latter  and  the 
court  may  enter  judgment  accordingly.  Chap.  110,  Par.  189,  111. 
Rev.  Stats* 

If  plaintiff's  testimony  at  the  first  trial  was  substan- 
tially the  same  as  in  the  second,  the  special  verdict  there  was 
clearly  supported  by  undisputed  testimony  as  the  special  verdict 
le  in  this  case.  We  believe  no  good  purpose  will  be  served  under 
the  circumstances  by  subjecting  defendant  to  another  trial.  v,Te 
see  no  merit  in  plaintiff's  contention  that,  while  the  jury  under- 
stood the  tern  "proximate  cause"  as  explained  in  plaintiff's 
instruction  in  rendering  the  general  verdict,  it  did  not  understand 
the  term  in  rendering  the  special  verdiot. . 

We  need  consider  no  other  points. 

For  the  reason  given  the  order  of  the  Superior  Court 
granting  plaintiff  a  new  trial  is  reversed  and  the  cause  is 
remanded  with  directions  to  proceed  in  due  course.  Kavanaugh  v, 
Washburn.  38?  111.  204. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS, 

LEWE  AND  BURKE,  JJ.  CONCUR, 
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BLANCHE  S.  GIDDENS  and  CHICAGO  TITLE 
&  TRUST  COMPANY,  as  Trustee  under  the 
Last  Will  and  Testament  of  LOUIS  M, 
STUMER,  Deceased,  ELAINE  R.  REINHARDT 
and  CHICAGO  TITLE  &  TRUST  COMPANY,  as 
Executors  of  the  Last  Will  and  Testament 
of  BENJAMIN  J,  ROSENTHAL,  Deceased,  ) 
HANNAH  ROSENTHAL,  GLADYS  R.  TARTIERE,  ) 
ELAINE  R,  REINHARDT  and  CHICAGO  TITLE  ) 
&  TRUST  COMPANY,  as  Trustees  under  the  ) 
Last  Will  and  Testament  of  BENJAMIN  J»  ) 
ROSENTHAL,  Deoeased,  ELSIE  S.  ECKSTEIN  ) 
and  ft,  S.  KRESGE  COMPANY,  a  corporation,    ) 

Plaintiffs  -  Appellants,        ) 

v.  ) 

) 
BOARD  OF  EDUCATION  OF  THE  CITY  OF. CHICAGO,   ) 


) 
) 

)   APPEAL  FROM 
) 


CIRCUIT  COURT 


COOK  COUNTY. 


n 
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Defendants  -  Appellees.        ) 

MR,  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

These  appeals  are  from  decrees  dismissing  for  want  of 
equity  four  complaints  filed  by  lessees  of  the  Board  of  Education 
of  the  City  of  Chicago,  seeking  to  set  aside  appraisals  of  six 
lots,  exclusive  of  improvements,  located  in  block  142,  School 
Section  Addition  to  Chicago.  These  lots,  together  with  other 
property  in  block  142,  are  known  as  "School  Fund  Property."  The 
appraisals  were  made  by  three  appraisers  as  of  May  8,  1935,  in 
pursuance  of  the  terms  of  certain  leases  wherein  the  Board  of 
Education  is  the  lessor  and  the  plaintiffs-tenants  are  the 
lessees.  Under  the  terms  of  these  leases  appraisals  were 
required  to  be  made  every  10  years  and  the  amount  of  rental  fixed 
at  6%   of  the  value  of  the  lots.  For  instance,  the  rental  for 
the  10  year  period  following  May  8,  1935  would  be  6%   of  the  value 
of  each  of  the  lots  as  fixed  by  the  appraisers  as  of  that  date. 
The  Circuit  Court,  after  hearing  the  evidence,  found  that  the 
equities  in  each  case  were  with  the  defendant  and  decreed  that 
each  complaint  be  dismissed  for  want  of  equity.  From  these 
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decrees  separate  appeals  were  taken  to  this  court  and  were  here 
consolidated  for  hearing.   The  sufficiency  of  the  complaints  is 
not  questioned.  In  their  essential  averments  they  are  substantially 
the  same.  In  each  case,  the  defendant  filed  an  answer,  denying 
the  essential  averments. 

Plaintiffs'  theory  is  that  each  of  the  lots  was  overvalued 
by  the  appraisers  and  that  the  appraisals  should  be  set  aside 
and  the  true  values  determined  by  the  court.  Plaintiffs1  theory, 
stated  more  specifically,  is  as  follows:   B(l)  Two  of  the 
appraisers  were  disqualified  to  act  because  of  bias  and  prejudice. 
The  Board  of  Appraisers  was  therefore  improperly  constituted.  By 
reason  thereof  the  appraisal  did  not  comply  with  the  provisions 
of  the  leases.   The  appraisal  should  have  been  set  aside  by  the 
Circuit  Court  and,  upon  a  charge  of  overvaluation,  that  court 
should  have  determined  de  novo  the  fair  cash  market  value  of  these 
lots,  (2)  The  appraisers  did  not  determine  the  fair  cash  market 
value  of  the  lots  as  of  May  8,  1935»  Upon  the  basis  of  all  factual 
data  available,  which  was  exhaustively  presented  at  the  trlal>  it 
is  apparent  that  the  appraisers  ignored  recognized  standards  by 
which  the  market  value  of  property  is  determined,   (3)  The 
appraisers  arrived  at  values  far  in  excess  of  the  actual  market 
value  of  the  property.  Their  results  could  have  been  reached 
only  by  a  mistake  in  the  conception  of  the  subject  matter  of  the 
appraisal  (that  is,  the  determination  of  fair  cash  market  value 
as  distinguished  from  some  theoretical  value)  or  by  arbitrarily 
adopting  a  valuation  which  had  no  relation  to  market  value.   (4) 
It  is  shown  from  the  evidence  presented  on  behalf  of  the  School 
Board  to  the  appraisers  and  to  the  trial  court  that  if  the  appraisers, 
in  overvaluing  the  property,  did  not  act  arbitrarily,  they  made 
a  mistake  sufficient  to  nullify  the  appraisal  in  one  or  all  of 
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the  following  respects:   (a)  by  adopting  a  theoretical  value 
based  on  certain  computations  never  used  in  the  purchase  or  sale 
of  property  and  having  no  relation  whatever  to  market  value, 
such  as  the  computations  presented  by  one  Fred  J.  Tucker,  the  only 
witness  appearing  on  behalf  of  the  School  Board  before  the 
appraisers;  or  (b)  by  adopting  a  value  designed  to  produce  rentals 
which  the  appraisers  thought  the  tenants  ought  to  pay;  or  (c)  by 
adopting  a  speculative  future  value  rather  than  the  actual  market 
value  on  May  8,  1935,   (5)  The  appraisers  grossly  overvalued  the 
lot 8  to  such  a  degree  as  to  demonstrate  that  they  disregarded 
•known  conditions  essential  to  a  Just  ascertainment  of  value1,  and 
that  the  values  found  wer»  not  the  result  of  unbiased  judgment,  but 
were  the  result  of  arbitrary  and  wilful  acts,  which  is  the 
1  equivalent  of  an  intention  to  make  a  grossly  excessive'  appraisal. 
Such  gross  overvaluations  require  the  setting  aside  of  the  appraisals 
even  in  the  absence  of  proof  aliunde  that  any  one  of  the  appraisers 
was  disqualified  or  biased.  If  any  one  of  these  grounds  be  main- 
tained, the  appraisals  should  be  set  aside  and  the  fair  cash  market 
value  of  the  six  lots  determined  by  the  court  in  the  amounts  for 
which  the  plaintiffs  contend,"  The  defendant's  theory,  in  its 
essence,  is  a  negation  of  each  of  the  grounds  stated  by  plaintiffs. 
The  properties  involved  are  lots  3,  7,  31,  32,  33  and  34, 
all  located  on  the  west  side  of  State  Street,  between  Madison  and 
Monroe  Streets  in  the  City  of  Chicago.  They  are  in  the  heart  of 
the  city's  chief  retail  merchandising  district.  Each  is  an  Inside 
lot,  having  a  frontage  of  24  feet  and  a  depth  of  120  feet,  to  a 
15  foot  alley  running  north  and  south  in  the  rear.  We  give  a  brief 
deseription  of  the  entire  east  side  of  the  block  as  it  existed 
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on  May  8$.  1935,  At  the  southwest  corner  of  Madison  and  State  Streets 
Is  the  fireproof  Chieago  Building,  covering  lots  1  and  2,  with  a 
total  frontage  of  48  feet  and  a  depth  of  120  feet,  occupied  in 
the  main  by  offices,  but  having  some  retail  stores*  This  parcel 
is  not  here  involved.  Adjoining  this  property  is  lot  3,  whose 
value  is  at  issue  in  this  case.  At  the  time  of  the  appraisal  it  was 
occupied  by  the  Castle  Theatre  on  the  ground  floor  and  the  upper 
floors  were  occupied  by  Gately-Wheeler  under  a  sublease  from  the 
Castle  Theatre,  and  engaged  in  merchandising  men's  wear.  Proceeding 
in  a  southernly  direction  the  next  adjoining  lots  4,  5  and  6,  (not 
involved)  eaoh  having  the  same  frontage  and  depth  as  lot  3,  were 
improved  by  a  six  story  fireproof  building,  occupied  by  the  S,  S. 
Kresge  Company  5  and  10  cent  store.  Next  is  lot  ?,  whose  value  is 
involved,  which  was  improved  with  an  old  seven  story  non-fireproof 
building  and  occupied  by  the  Red  Robin  Hosiery  Company.  Lot  8, 
(not  involved)  adjoining  lot  7,  was  improved  with  a  six  story  old 
non-fireproof  building  occupied  by  Betarks,  engaged  in  merchandising 
women1 s  wear  and  millinery.  Next  are  lots  31  and  32,  here  involved, 
improved  with  a  seven  story  fireproof  building  occupied  by  the  S,  S. 
Kresge  Gompany,  where  it  conducted  a  25  cent  to  il.00  store.  Between 
lots  8  and  31  is  an  alley  running  east  and  west.  To  the  south  of 
lots  31  and  32  are  lots  33  and  34,  here  Involved.  These  two  lots 
were  improved  with  a  comparatively  new  seven  story  fireproof  building, 
oooupied  by  two  subtenants,  namely,  Maling,  merchandising  women's 
shoes,  and  by  Grayson,  merchandising  women1 s  wear.  These  two 
merchants  divided  the  ground  floor.  Maling  occupied  the  entire 
basement  and  Grayson  the  entire  second  floor,  and  between  them  they 
divided  the  upper  floors.  Adjoining  lot  34,  not  involved,  is  the 
fireproof  North  American  Building  at  the  northwest  corner  of  State 
and  Monroe  Streets,  occupied  by  offices  and  shops. 
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The  original  leases,  dated  May  8,  1880,  were  to  expire 
by  their  terms  on  May  8,  1930,   Supplemental  leases  dated  June  15, 
1888  by  their  terms  expire  on  May  8,  1985.   The  leases  on  the 
respective  lots  are  substantially  the  same.  The  original  leases 
provided  for  the  oayment  of  a  stipulated  rental  from  May  8,  1880 
to  May  8,  1885,  As  to  the  rental  payable  for  the  remainder  of  the 
term,  three  "discreet  male  residents  of  the  City  of  Chicago H  were 
to  be  appointed  by  the  Board  of  Education  to  determine  the  ?true 
cash  value  of  said  demised  lots,  not  taking  into  consideration  the 
fimprovements  thereon, "  as  of  May  8,  1885.  For  the  succeeding  five 
years,  to  May  8,  1890,  the  rental  was  to  be  Q%   of  the  "true  cash 
value, ■  as  fixed  by  the  appraisers  as  of  May  8,  1885,  Each  five 
years  thereafter,  until  the  termination  of  the  leases,  appraisers 
were  in  like  manner  to  be  appointed  by  the  Board  of  Education,  and 
the  rental  in  each  case  for  each  succeeding  five  years  was  to  be  Q% 
of  the  true  cash  value  so  found  by  the  appraisers  as  of  each  May  8th, 
Litigetion  ensued  at  the.  instance  of  the  lessees,  over  the  first 
appraisal  of  May  8,  1885,  Some  time  prkor  to  June  15,  1888  a 
compromise  was  reached,  which  resulted  in  the  supplemental  leases 
of  that  date.  The  supplemental  leases  provided  that  new  appraisals 
should  be  made  as  of  May  8,  1895,  and  that  appraisals  were  to  be 
made  on  eaoh  May  8th  every  ten  years  thereafter.  The  method  of 
appointing  appraisers  was  changed.  Instead  of  the  Board  of  Education 
appointing  all  three,  it  was  to  appoint  one,  who  was  to  act  as 
chairman.  The  judge  of  the  Circuit  Court  (now  the  District  Court) 
of  the  United  States,  Northern  District  of  Illinois,  was  to  appoint 
a  second  and  a  third  was  to  be  appointed  by  the  judge  of  the  Probate 
Court  of  Cook  County,  It  is  to  be  noted  that  the  tenants  have  no 
voice  in  the  choice  of  any  of  the  appraisers.   Since  the  execution 
of  the  supplemental  leases,  appraisals  have  been  made  as  of  the 
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following  dates:  May  8,  1895,  May  8,  1905,  May  8,  1915,  May  8, 

1925  and  May  8,  1935, 

The  leases  provide  the  following  qualifications  of  the 

appraisers:  "  *  *  •  shall  each  appoint  one  discreet  male  resident 

of  the  City  of  Chicago,  not  interested  as  lessee  or  mortgagee  of 

school  property  in  said  city  *  *  •« H  The  function  of  the  appraisers 

is  stated  in  the  fourth  paragraph  of  the  supplemental  leases  as 

follows:  "  *  *  *  to  determine  under  oath  first  duly  taken,  the  true 

cash  value  of  said  demised  land  at  the  time  of  such  appraisal, 

exclusive  of  the  improvements  thereon. "  The  fourth  paragraph  of 

the  supplemental  leases  also  provides:  *  *  *  *  It  is  hereby 

declared  by  the  parties  hereto  that  it  is  not  the  purpose  of  this 

instrument  that  the  persons  appointed  as  appraisers  hereunder,  or 

either  of  them,  shall  be  the  representatives  of  either  of  the 

parties  hereto,"  The  fifth  paragraph  of  the  supplemental  leases 

provides: 

"That  notwithstanding  anything  in  said  lease  or  in  this 
supplement  thereto  contained  the  persons  who  shall  at  any  time 
be  appointed  thereunder  to  fix  and  determine  the  value  of  the 
leased  land  *#*  shall  at  all  times  and  under  all  circumstances 
be  held  to  be  appraisers  and  not  arbitrators,  and  shall  not  be 
bound  to  give  notice  of  their  meetings  or  proceedings  to  the 
parties  hereto,  except  as  hereinafter  expressly  provided," 

A  clause  in  the  original  leases  provides  that  lessees  shall  be 

estopped  from  objecting  to  any  matter,  thing  or  proceeding  connected 

with  the  appointment  of  the  appraisers  or  their  qualifications  or 

action  as  appraisers,  unless  such  objection  be  made  in  writing  to 

the  Board  of  Education  and  filed  with  the  clerk  of  the  Board  within 

30  days  after  the  appointment  of  such  appraisers*  The  supplemental 

leases  provide  that  the  lessee  shall  be  notified  by  mail  of  the 

appointment  of  the  appraisers.  The  lessees,  within  20  days  after 

the  mailing  of  notice,  may  file  with  the  appraisers  a  written 

statement  or  argument,  and  the  lessor  is  given  the  privilege  of 

filing  a  reply  within  20  days  after  receipt  of  the  lessees'  statement 

or  argument.  To  the  lessor's  statement  or  argument,  the  lessees 
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may  rejoin  within  10  days  after  the  receipt  of  the  lessors 

statement  or  argument. 

The  following  provisions  of  the  leases  indicate  the 

breadth  of  the  appraisers*  discretion: 

I  *  »  *  The  sole  provision  of  the  four  preceding  pro- 
visions is  to  allow  the  parties  to  present  to  the  appraisers 
information  within  their  possession  and  their  views  concerning 
the  value  of  the  demised  land.  But  it  is  expressly  understood 
and  agreed  that  the  appraisers  shall  not  be  concluded  in  any  event 
by  the  statements  so  made,  but  shall  be  at  liberty  to  seek  or 
obtain  such  Information  as  they  deem  pertinent  either  with  or 
without  notice  to  the  parties,  and  to  make  their  appraisal  upon 
all  facts  within  their  knowledge,  notwithstanding  anything  con- 
tained in  the  said  written  statements  above  iqrovlded  for*  That 
notwithstanding  anything  in  said  lease  contained  the  appraisers 
shall  be  at  liberty  in  forming  their  Judgment  of  the  value  of 
the  land,  without  including  the  value  of  the  improvements  thereon, 
to  take  into  consideration  if  and  so  far  as  they  deem  it  pertinent 
to  do  so,  the  improvements  on  such  land  and  the  charaoter,  con- 
dition, value,  cost,  rental  expenses  and  other  particulars  thereof, 
and  any  other  facts  or  information  from  whatever  source  bearing 
upon  the  Question  of  the  actual  value  of  said  land,  and  it  shall 
be  the  duty  of  the  lessee  to  furnish  appraisers  promptly  on  request 
a  statement  shoeing  the  rental  receipts  and  disbursements  on 
account  of  said  Improvements  for  five  years  as  near  as  may  be 
next  prededing  the  time  of  the  appraisaent," 

In  due  time  appraisers  were  appointed  to  make  aporaisale 

of  school  fund  properties  as  of  May  8,  1935,  Among  these  properties 

were  the  lots  in  question.  The  Board  appointed  George  B.  Carpenter, 

a  former  Judge  of  the  United  States  District  Court,  Judge  James  H* 

Wilkerson,  then  senior  Judge  of  the  United  States  District  Court, 

appointed  Paul  Stefcnbrecher*  The  Judge  of  the  Probate  Court 

appointed  Wallace  G,  Clark*  The  persons  appointed  by  the  two  Judges 

were  in  the  real  estate  business  with  offices  in  the  central 

business  district.  Within  the  time  and  in  the  manner  provided  In 

the  leases,  the  tenants  filed  objections  to  the  appointment  of 

Stelnbreeher  and  Clark,  The  objections  were  grounded  on  the  olaim 

that  both  were  disqualified*  The  basis  of  these  contentions  were 

fully  stated  in  the  respective  objections*  After  hearings  before 

the  respective  appointing  Judges,  the  applications  for  reconsider- 
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at Ion  of  the  appointments  and  for  the  appointment  of  substitute 

appraisers  were  denied.  All  three  appraisers  accepted  their 

respective  appointments  and  proceeded  to  give  to  lessees  notice 

of  the  hearings.  As  contemplated  by  the  leases,  Judge  Carpenter 

became  Chairman.  The  lessees  filed  statements  as  permitted  by 

the  terms  of  the  leases  and  the  lessor  filed  its  several  replies. 

The  appraisers  then  proceeded  with  the  hearings.  In  due  course 

and  within  the  time  prescribed  by  the  leases  the  appraisers 

reported  the  following  valuations  of  the  lots,  exclusive  of 

improvements,  as  of  May  8,  1935J 

Lot  3  #525,600 

Lot  7  496,800 

Lots  SI  and  32   1,022,400 

Lots  33  and  34     993,600 

This  gives  a  square  foot  value  to  lots  7,  32,  33  and  34  of  ^?172, 

and  a  square  foot  value  to  lot  3,  with  its  corner  premium,  and 

to  lots  8  and  31,  with  their  alley  premium,  in  excess  of  $182  each. 

Again,  in  due  course  and  within  the  prescribed  time,  the  tenants 

filed  their  objections,  restating  those  made  originally,  to  the 

qualifications  of  the  appraisers,  and  additional  objections,  based 

on  the  charge  that  the  respective  valuations  were  excessive.  Threats 

of  forfeiture  and  of  imposition  of  penalties  provided  for  in  the 

leases,  were  made  by  the  Board*  The  complaints  at  bar  were  then 

filed,  asking  that  the  appraisals  be  set  aside  and  that  the 

defendant  be  enjoined  from  enforcing  penalties.  Motions  for 

temporary  Injunctions  restraining  the  Board  from  imposing  forfeitures 

and  penalties  were  denied,  but  an  order  was  entered  providing  that 

while  the  tenants  (plaintiffs)  paid  the  rent  on  the  basis  of  the 

contested  May  8,  1935  appraisals,  there  should  be  no  forfeitures 

or  penalties  imposed* 

Plaintiffs  contend  that  we  should  set  aside  the  1935 

appraisal  and  make  an  appraisal  de  novo  on  two  broad  grounds, 
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eaoh  of  which  stands  on  its  own  footing:  First,  that  the  aopralsal 
was  made  by  an  illegally  constituted  board  of  appraisers,  two  of 
whom  were  disqualified,  and  second,  that  the  appraisal  was  so 
excessive  and  so  irreconcilable  with  readily  obtainable  facts  and 
recognized  standards  of  value  as  to  show  that  the  appraisers  acted 
arbitrarily,  committing  a  constructive  fraud,  or  made  a  mistake 
in  the  conception  of  their  duties*  We  turn  to  a  consideration  of 
plaintiff e1  contention  that  the  appraisal  should  be  set  aside  because 
two  of  the  appraisers  were  biased  and  prejudiced,  and  were  therefore 
disqualified  to  act.  The  objections  are  directed  against  Paul 
Steinbrecher,  who  was  also  a  1925  appraiser,  and  Wallace  G«  Clark, 
Clark  and  J.  Milton  Trainer  were  partners  for  over  40  years  under 
the  firm  name  of  Clark  and  Trainer.  While  Steinbrecher  was  an 
appraiser  in  1925,  Trainer  was  a  school  board  value  witness  in  the 
appraisal  of  that  year.  Steinbrecher  joined  in  the  appraisal  which 
measured  the  increase  in  value  between  1915  and  1925  at  80^,  Trainer, 
Clark's  partner,  sponsored  as  a  witness  for  the  Board  these  same 
values  in  the  1925  litigation.  Plaintiffs  assert  that  Clark  was  dis- 
qualified to  act  as  an  appraiser  because  of  his  partnership  with 
Trainer,  which  prevented  him  from  exercising  his  free  and  independent 
judgment  as  an  appraiser.   The  partners  had  an  intimate  personal 
relationship  extending  over  a  period  of  45  years.  They  owned  real 
estate  in  common.  Their  partnership  agreement  required  that  they 
share  equally  the  expenses  and  profits  of  the  partnership  business. 
It  included  a  share  in  fees  earned  by  Trainer  as  an  appraiser  and 
expert  witness,  and  also  included  the  fees  Clark  charged  for  his 
services  as  a  1935  School  Board  appraiser. 

Trainer  was  originally  employed  by  the  Board  as  an  expert 
witness  in  the  1925  litigation  in  July  of  that  year.  A  considerable 
portion  of  the  work  done  by  Trainer  was  done  in  the  firm's  office. 


I 
to  owf   ,a«x©  .   "So  M?  ittsnoo  i  aJ&aai  aaw 

08    8JBV  t  ,  ©*X8W  BOdW 

J>as  a*oal;  ©Id^nia^  axe 

fee*®*  si*-  to  afrseftnBfra 

BJ(*£«X/a  9  1  t  oiaoo   ,tXii£'     - 

to   flOJUaial: 

asjj&oscT  .         >         . 

eioloaefW   siev  ,  ^n©8i.«wqqa   arid'  to  ©vi" 

III  .  .  o?  fcartiXawpr.  I 

,:jC%s*£0   et)  eo  ,i3  8lfiiqoB  3S9X  a  oeXa  aaw  eriw    ,i9ri08icfnX®ja 

ISOflD    Bias1?    0£    18V  |g    jfraXO 

li   aaw  'isrioeidni ;  ,-  n  iiaXD  So  ©lean  aiit  ©riJ 

ill   aaantfiw  siflfiv  73  a  aav  ?©nI«iT    ,dS6I  nt  igaisiaqa 

-sa^Biqqs  ad  fcfiiO{  nextee-  , 

,.i»flijSiT      ,^08  "  >na  6X61  neswJatf  8J  gaaenoflJt  ortt  fisiuaaam 

©»A8  ©gsrfJ  toaoff  ©riJ  •  fJXv  a.i  i    trt9aiim     ' 

-a®fl  attltfrtiaX1?     .:  :1I  Q55SJ  arfj  nl  aawXav 

rfcfi  lo   satis  M  of  belli.- 

iffla.6  oris  ©©•*!  aid  ^nXaiciax©  racx*  mjtii  .fcaJnaveiq  lioi        <•'     :.UiT 

K]  sriT      .loaisiqqa  aa  bb  ffcaoaJ 
Xaei  fesnwo  ^ori?     .aiae^  Etfalai 

XsxlJ   Sari*  £©-£.?••  caaeisa  c.MatvaiVMq'ilr  .    .  aaoo  ai  ©tfaifa© 

•as  qlda*aAff?aq  crtf   la   a? J  3  aaa«9qx3  ©riJ  x££f&P$  siaria 

■ietlaiqqa  na  aa  «ai  ^aw«  a»8t  n  tfXoni   J I 

.  lot  &a  -•  t?B©n;fxw  cfateqx© 

»i8aj;j3iqqa  toao'3   XeorioE  5581  a  aa  aaalvxsa 
aa  sa  £>i3  03  sdt  \4  to  aaw  i©oi 

©Xcfat&Mam  .    ae^  isait  *to  ^Xt?L  fti  floJttsaitfiX  ase-£  9d-   «*  aaaatfiw 

#©a/tSo  a'ftiii  »riJ-  ni  ©aoJb   saw  nafliaiT  x«   8«oii>  afnov  SiiJ   1< 


10 

Trainer's  data  were  asembled  and  kept  in  tthelr  office,  to  which 
Clark  had  full  aocess.  During  Trainer* l  participation  in  the 
1925  contest,  Clark  and  Trainer  were  in  almoet  daily  and  intimate 
conferences.  Trainer  was  assisted  in  his  work  by  the  Clark  and 
Trainer  office  staff,  Clark  attended  several  of  the  hearings 
before  the  Master.  The  charges  for  Trainer's  services  in  the  1925 
case  were  posted  on  the  firm's  books  and  Clark  was  credited  with 
one  half  of  the  fees. 

The  amount  of  fees  to  be  paid  by  the  Board  was  not  fixed 
until  after  the  1935  appeaisers  had  made  their  appraisal.  In  1934 
the  School  Board  applied  to  the  R,  F,  C,  for  a  loan  of  ^22,000,000 
to  pay  back  salaries  of  teachers  and  principals.  On  June  22,  1934, 
immediately  after  the  hearings  in  the  1925  case  were  concluded 
before  the  Master,  the  R«  F.  C,  employed  Trainer  to  make  appraisals 
of  school  fund  properties  in  connection  with  that  loan.  The  lots 
now  in  controversy  were  part  of  the  property  so  to  be  appraised. 
Clark  was  to  share  in  the  appraisal  fees.  Fred  J,  Tucker,  who 
also  testified  in  behalf  of  the  School  Board  in  the  1925  case  and 
who  was  the  sole  witness  testifying  before  the  1935  appraisers  on 
value  for  the  Board,  was  the  other  appraiser  appointed  to  act  with 
Trainer  in  the  R»  F#  C.  valuation. 

The  data  on  the  R. .  F,  C,  appraisals  were  assembled  in 
the  Clark  and  Trainer  office.  While  Trainer  was  engaged  in  making 
these  appraisals,  he  was  in  daily  contact  with  Clark.  Trainer 
prepared  the  R,  F.  C.  appraisal  report  in  the  Clark  and  Trainer 
office  in  October,  1934,  Trainer  discussed  the  R,  F.  C,  appraisals 
with  Clark  and  Clark  knew  of  the  report  which  reposed  in  the  partner 
ship  records.  Charges  were  made  on  the  firm's  books  for  Trainer's 
services,  in  which  Clark  had  a  one  half  interest.   The  hearings 
in  the  1925  case  were  not  concluded  until  June,  1934,  On  June  22, 
1934  Trainer  was  employed  to  make  the  R.  F,  C,  appraisals.  It 
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was  not  until  October,  1934  that  the  appraisal  reports  were  prepared. 
On  February  9,  1935  Clark  ™as  appointed  as  one  of  the  School 
Board  appraisers,  lees  than  four. months  after  the  R,  F.  C, 
appraisals  by  Trainer  and  Tucker.  The  R.  F.  0.  appraisals  were  . 
made  within  six  months  of  the  1935  appraisal  date  of  May  8,  1935. 

Plaintiffs  point  out  that  the  firm  had  been  paid  for 
the  R*  F.  C,  appraisals,  that  Clark  had  shared  in  these  fees,  and 
that  he  was  not  at  liberty  to  depart  substantially  from  the  1934 
ralues  without  reluctance  and  embarrassment.  Plaintiffs  state 
that  Clark  knew  that  under  the  partnership  agreement  he  would  be 
obliged  to  share  his  1935  appraisal  fees  with  Trainer,  that  since 
he  shared  in  Trainer's  fees  and  Trainer  would  share  in  Clark's 
1935  appraisal  fees,  Clark  could  not  substantially  depart  from 
the  Trainer-Tucker  values,  when  so  short  a  time  intervened  between 
October,  1934  and  May  8,  1935,  Plaintiffs  argue  that  Clark  was 
not  free  to  exercise  the  broad  discretion  reposed  in  him  by  the 
leasee,  and  that  Clark  had  a  predilection,  whether  conscious  or 
unconscious,  to  sustain  substantially  the  appraisals  of  his  partner, 
made  a  few  months  before. 

It  is  interesting  to  note  that  in  the  1925  case  the 
values  given  by  Trainer  were  the  values  which  this  court  ultimately 
fixed  as  the  true  cash  market  values  as  of  May  8,  1925.  The 
appraisal  date  with  which  Trainer  was  occupied  was  May  8,  1925  and 
the  appraisal  in  which  Clark  participated  took  plaoe  as  of  May  8, 
1935,  Clark  did  not  participate  in  the  R.  F,  C.  appraisal.  The 
report  went  out  over  the  signatures  of  Trainer  and  Tucker.  In 
our  opinion,  the  fact  that  Clark  was  a  partner  of  Trainer  and 
that  they  participated  in  the  fees,  did  not  disa.uallf y  Clark 
to  act  as  an  appraiser* 
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Turning  to  a  consideration  of  the  charge  that  Steinbrecher 
was  disqualified  to  act  as  an  appraiser,  plaintiffs  state  that  he 
was  one  of  the  three  1925  appraisers  and  that  he  appeared  as  a 
witness  in  that  controversy;  that  in  that  contest  considerable 
feeling  was  undoubtedly  engendered;  that  he  was  charged  with  acting 
arbitrarily,  capriciously,  as  biased,  prejudiced,  guilty  of 
misconduct,  moved  by  improper  influences  and  acting  fraudulently; 
that  the  Supreme  Court  in  setting  aside  the  appraisals,  made 
comments  on  the  actions  of  the  appraisers  which  carried  sting;  and 
that  the  lessees  refused  to  pay  the  fees  charged  by  Steinbrecher 
for  the  1925  appraisal.  The  record  shows  that  the  1925  appraisers 
charged  410,000  each,  or  a  total  of  530,000,  of  which  15,000  was 
to  be  paid  by  the  Board  and  $15,000  by  the  lessees.  Apparently, 
the  Board  paid  its  share.  Most  of  the  lessees  failed  to  pay  their 
share.  Steinbrecher1 s  share  to  be  paid  by  the  lessees  would  be 
f5,000,  Me   find  that  the  failure  of  the  lessees  to  pay  Steinbrecher 
their  share  of  his  1925  appraisal  fee  did  not  disqualify  him  as  a 
1935  appraiser;  nor  did  the  criticism  of  the  1925  appraisal  dis- 
qualify him  in  1935,  Under  the  charge  of  disqualification,  plain- 
tiffs insist  that  the  proceedings  before  the  appraisers  show  that 
Clark  and  Steinbrecher  were  biased.  We  cannot  agree  with  the 
contention  that  the  proceedings  before  the  appraisers  show  that 
Clark  and  Steinbrecher  were  biased,  We  agree  that  the  proceedings 
before  the  appraisers  show  that  they  were  fair  and  impartial  to 
both  lessor  and  lessees, 

Our  courts  of  review  have  held  that  the  term  "true  cash 
market  value"  means  fair  cash  market  value.  It  is  the  price  at 
which  a  seller,  not  compelled  to  sell,  is  willing  to  sell,  and  a 
price  at  which  a  buyer,  not  compelled  to  buy,  is  willing  to  buy* 
Plaintiffs  urge  that  the  appraisers  so  grossly  overvalued  these 
lots  that  constructive  fraud  will  be  inferred;  that  the  finding 
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wae  arbitrary  and  not  the  exercise  of  Judgment;  that  the  appraisers 

disregarded  readily  obtainable  facte;  that  the  appraisal  is  without 

basis  in  fact;  and  that  the  appraisers  and  defendants  experts 

misconceived  the  meaning  of  fair  cash  market  value.  Plaintiffs  urge 

that  the  appraisers  mistakenly  followed  the  rule  laid  down  In  the 

Matter  of  Board  of  I /ater  Supply  of  New  York,  277  N.  Y»  452,  of 

"Pair,  economic,  just  and  equitable  value  under  normal  conditions," 

rather  than  the  Illinois  rule,  and  complain  that  although  the 

appraisal  of  1925  gave  full  effect  to  an  80$  increase  in  market 

value  over  the  previous  aopraisal  year  of  1915,  the  appraisers  in 

1935  allowed  only  a  13-1/2$  reduction  from  the  values  fixed  in 

1925,  Defendant  replies  that  a  decline  in  values  as  of  May  8,  1935 

was  recognized  and  considered  by  the  appraisers  and  was  fully 

reflected  in  their  values* 

In  considering  these  leases,  the  Supreme  Court  in 

Sebree  v.  Board  of  Education.  254  111.  438,  said  (455): 

"The  rule  in  this  State  has  been  that  the  findings  of 
appraisers  are  conclusive  upon  the  parties  in  the  absence  of  fraud 
or  mistake  and  will  not  be  set  aside  merely  because  the  valuation 
appears  too  high." 

The  parties  were  entitled  to  an  honest  appraisal,  free 

of  fraud  or  mistake,  fhe  parties  presented  testimony  and  exhibits 

as  to  every  element  that  could  reasonably  throw  light  on  the  market 

value  of  this  land  as  of  May  8,  1935.  Ooncededly,  this  land  is 

very  valuable  and  has  never  been  offered  for  sale*  Only  one  witness, 

Tucker,  testified  as  an  expert  for  the  Board  before  the  appraisers. 

As  we  have  observed,  one  of  the  appraisers  was  an  able,  honest  and 

respected  retired  jurist,  and  the  other  two  were  real  estate  men 

of  standing  who  had  a  vast  experience  in  appraising  real  estate  in 

the  central  business  district.  Under  the  leases  the  appraisers  were 

not  confined  to  the  testimony  and  exhibits  presented  to  them.  They 

were  at  liberty  to  seek  and  obtain  such  information  as  they  deemed 

pertinent,  and  to  make  their  appraisal  upon  all  facts  within  their 
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knowledge,  notwithstanding  anything  contained  In  the  written 
statements.  In  no  Instance  have  the  values  as  established  by 
the  appraisers  ever  been  ultimately  reduced.  We  have  carefully 
studied  the  voluminous  record  in  this  case  and  are  convinced 
that  the  appraisers,  in  finding  the  fair  cash  market  value  of  the 
lots  in  question  as  of  May  8,  1935,  were  not  mistaken,  and  that 
a  charge  of  fraud,  actual  or  constructive,  against  them,  cannot 
be  sustained. 

Testimony  was  presented  in  support  of  the  assertion  of 
plaintiffs  that  prospective  buyers  and  sellers  of  real  estate  in 
the  central  business  district  were  apprehensive  of  the  stability 
of  existing  business  and  rents  because  of  decentralizing  forces 
resulting  in  the  growth  of  outlying  business  districts.  Defendant 
opposes  this  contention.  We  are  of  the  view  that  plaintiffs  have 
not  established  that  prospective  buyers  and  sellers  of  loop  property 
were  affected  adversely  by  so-called  decentralizing  forces 
resulting  in  the  growth  of  outlying  business  districts* 

Finally,  plaintiffs  maintain  that  the  terms  of  the  School 
Board  leases  depreciated  the  value  of  the  land.  Two  of  plaintiffs* 
witnesses  fixed  the  depreciation  at  20$  and  two  at  25$,  We  are 
of  the  opinion,  as  in  Board  of  Education  v.  Beck.  293  111.  App. 
630,  (abst.)  that  these  leases  do  not  depreciate  the  value  of  the 
land.  We  are  also  of  the  opinion  that  the  leases  do  not  Increase 
the  risks  to  be  assumed  by  a  buyer,  even  though  they  may  lack  some 
of  the  provisions  of  other  long  term  leases.  There  is  merit  in 
defendant's  contention  that  the  tenants,  having  entered  into  these 
leases  of  their  own  free  will  and  through  their  own  negotiations 
providing  for  the  revaluation  method  in  fixing  their  decennial 
rent,  are  now  estopped  to  assert  that  the  method  itself,  or  any 
of  the  other  terms  of  the  leases,  are  factors  which  they  can  now 
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utilize  to  their  advantage  in  procuring  rent  reductions. 

Por  the  reasons  stated,  the  decree  of  the  Circuit  Court 
of  Cook  County  is  affirmed* 

DECREE  AFFIRMED* 


KILEY,  P,J.  AND  LEWE,  J.  CONCUR, 
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43571 


JOHN  MATTEIS,  ) 

Appellee,     ) 


APPEAL  FROM 

SUPERIOR  COURT 


V.  ) 

EDITH  MATTEIS,  )  COOK  COUNT: 

Appellant.         )  /-. 

82 8f. A.  589 

MR*  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 
On  March  15,  1944  John  Matteis  filed  a  complaint  for 
divorce  against  Edith  Matteie  in  the  Superior  Court  of  Cook 
County,  on  the  ground  that  on  or  about  March  10,  1943  she  wilfully 
deserted  and  absented  herself  from  him  without  any  reasonable 
cause,  and  "persisted  in  such  desertion"  without  any  fault  on 
his  part  for  more  than  one  year  orior  to  the  filing  of  the  complaint. 
In  an  answer  she  denied  the  charge  of  desertion.  Following  a 
trial,  the  court  entered  a  decree  finding  that  the  defendant 
wilfully  deserted  and  absented  herself  from  the  plaintiff  without 
any  reasonable  cause  for  the  space  of  one  year  immediately  prior 
to  the  filing  of  the  complaint;  dissolved  the  bonds  of  matrimony 
between  the  parties;  decreed  that  he  pay  her  attorney's  fees  in 
the  sum  of  .'250;  that  she  be  awarded  all  the  household  furniture 
and  effects  of  the  parties;  and  that  the  parties  be  barred  from 
making  or  having  any  claim  against  each  other  by  virtue  of  the 
marital  relationship  theretofore  existing  between  them.  Defendant 
appeals. 

Plaintiff  married  defendant  at  Davenport,  Iowa  on  May  16, 
1939  and  li*ed  with  her  until  March  10,  1943.  Although  they  were 
married  in  Iowa,  they  were  residents  of  Cook  County.  Previous 
to  their  marriage,  defendant  lived  with  her  mother  in  the  first 
floor  apartment  of  a  two  story  building  at  2101  South  61st  Avenue, 
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Cicero,  Illinois.  At  the  time  of  their  marriage  this  property  was 

owned  by  Anton  Trojan  and  Ella  Trojan,  husband  and  wife,  who 

lived  in  the  basement  apartment.   Following  the  marriage  of  plaintiff 

and  defendant,  they  returned  to  Cicero,  where  they  lived  in  the 

first  floor  apartment  at  2101  South  61st  Avenue,  formerly  oocupled 

by  defendant  and  her  mother.  They  lived  there  until  Wednesday, 

March  10,  1943,  No  children  were  born  of  the  marriage.  Plaintiff 

was  employed  as  a  clerk  in  a  "hand  book."  In  1943  defendant  was 

employed  in  a  defense  plant  located  close  to  her  home. 

Plaintiff  testified  that  sometimes  he  paid  the  rent  to 
the  Trojans  and  sometimes  his  wife  oaid  it;  that  he  did  not  remember 
who  paid  the  rent  in  January,  1943;  that  he  did  not  remember  having 
a  conversation  with  Mr.  or  Mrs.  Trojan  in  January  or  February, 
1943  relative  to  the  Matteis'  vacating  the  first  floor  apartment; 
that  in  conversations  with  the  landlords,  they  told  him  that  they 
(the  Matteis*)  could  stay  there  as  long  as  they  wished;  that  they 
never  told  him  to  get  out;  that  Mr,  Trojan  did  not  tell  him  that 
the  Trojans  wished  to  move  from  the  basement  to  the  first  floor 
apartment;  that  during  the  first  part  of  March,  1943  defendant  told 
him  (plaintiff)  that  she  was  going  to  look  for  another  flat;  that 
he  objected;  and  that  "evidently"  she  found  another  flat.  Asked 
as  to  whether  he  was  ever  in  the  flat  she  moved  to,  he  answered  in 
the  affirmative..  Asked  as  to  whether  he  was  there  on  March  10,  1943, 
he  answered:  "No,"  Asked  as  to  whether  he  had  any  knowledge  prior 
to  the  evening  of  March  10,  1943  that  his  wife  was  moving,  he 
answered:  "Yes,"  Asked  as  to  where  he  acquired  that  knowledge,  he 
answered:  "From  her,"  Asked  as  to  whether  he  did  not  help  carry 
"the  stuff"  out  to  the  moving  van,  he  answered  that  he  did  not  see 
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a  moving  van.  Afked  as  to  whether  he  did  not  help  her  move  her 
clothes  from  their  flat  to  the  flat  to  whloh  she  moved,  he  answered: 
"I  never  helped  carry  no  clothes.  The  only  thing  is,  she  was 
going  to  move  and  I  asked  her  not  to  move,  and  she  had  some  old 
rubbish  there,  I  don't  know  what  it  was,  so  I  says,  "As  long  ae 
you  are  going  to  move,  I  will  help  you, '  but  I  never  once  told 
her  to  move."  He  said  he  moved  "a  couple  of  bushel  baskets"  of 
"the  stuff"  from  one  place  to  the  other  in  his  car;  that  he  didn't 
remember  helping  her  to  carry  her  clothes  to  the  new  flat.  He 
denied  helping  her  after  she  got  to  the  new  flat;  denied  connecting 
the  gas  stove  for  her;  denied  seeing  a  Mrs,  Dunlap  at  the  other  flat, 
and  then  stated  that  he  didn't  remember  and  that  if  he  did  see  her, 
he  would  not  know  her.  Asked  as  to  what  conversation  he  had  with 
his  wife  when  he  left  the  new  flat  on  March  10,  1943,  he  answered: 
"Well,  as  long  as  she  is  leaving,  I  was  going  to  ask  her  for  a 
divorce.  I  told  her  if  she  was  to  move,  I  was  going  to  get  a  divorce," 
He  testified  further  that  he  moved  his  clothing  out  of  their  former 
apartment  the  second  or  third  day  after  her  "things"  were  moved  and 
that  he  then  went  to  live  with  his  mother  in  Melrose  Park.  He 
denied  that  he  requested  her  "to  pick  out  ■  flat"  for  him;  that  he 
stated  that   he  told  her  not  to  move  and  that  they  were  satisfied 
where  they  were.  He  testified  that  the  parties  agfeed  to  call  on 
attorney  James  C.  Soper  in  Cicero,  with  whom  both  of  them  were 
acquainted,  for  the  purpose  of  making  a  division  of  money  credited 
to  them  in  a  joint  bank  account;  that  the  amount  on  deposit  was 
$1,300;  that  Mr.  Soper' s  fee  was  paid  out  of  this  account  and  the 
balance  divided  evenly  between  them;  that  since  March  10,  1943  he 
has  not  contributed  any  money  to  her  supoort;  that  since  March  10, 
1943  he  "never"  told  her  that  he  had  a  home  for  her;  that  since 
then  he  has  "never"  asked  her  to  live  with  him;  that  he  asked  her 
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to  give  him  a  divorce;  that  since  that  date  the  only  conversation 
that  he  had  with  her  was  in  reouestlng  her  to  give  him  a  divorce; 
and  that  he  never  asked  her  to  come  back  and  live  with  him. 

Ella  Trojan,  who,  with  her  husband,  owned  and  lived  in 
the  basement  flat  at  2101  South  61st  Avenue,  Cicero,  called  by 
plaintiff,  testified  that  plaintiff  and  defendant  occupied  the 
first  floor  apartment.  In  answer  to  the  question:  "And  they  moved 
their  furniture  out  of  the  apartment  that  they  occupied?11  she 
answered:  HThe>  did. H  Asked  as  to  whether  any  property  was  left 
after  the  parties  moved,  she  said  she  didnH  go  upstairs,  and 
that  plaintiff  brought  the  key.  She  did  not  know  whether  plain- 
tiff or  defendant  had  called  the  moving  van.  Witness  knew  defendant 
orior  to  her  marriage  to  plaintiff  and  knew  plaintiff  from  the  time 
of  the  marriage  in  1939,  They  lived  in  her  building  continuously 
from  their  marriage  until  March  10,  1943.  Mrs.  Trojan  testified 
further  that  sometimes  plaintiff  oaid  the  rent  and  sometimes 
defendant  paid  the  rent;  that  prior  to  March  10,  1943  she  told 
defendant  that  they  (the  Trojans)  wished  to  move  to  the  flat  on  the 
first  floor;  that  at  the  time  plaintiff  returned  the  key  a  day  or 
two  after  March  10,  1943,  she  (Mrs.  Trojan)  gave  him  back  some  of 
the  rent  he  paid  for  the  month  of  March;  that  they  (the  Trojans) 
moved  into  the  first  floor  flat  about  three  months  after  March  10, 
1943;  and  that  the  reason  for  the  delay  in  moving  was  that  they  had 
to  do  certain  remodeling* 

Anton  Trojan,  one  of  the  Joint  owners  of  the  building 
in  which  nlaintiff  and  defendant  lived,  called  by  defendant,  testified 
that  he  was  subpoenaed  by  plaintiff;  that  in  1939,  following  the 
marriage  of  plaintiff  and  defendant,  he  (witness)  told  plaintiff 
that  they  (the  Trojans)  wanted  to  live  in  the  basement;  that  later 
Mrs.  Trojan  got  sick;  that  he  did  not  like  to  live  in  the  basement; 
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that  he  told  plaintiff  that  he  would  like  to  have  the  flat  for 
himself;  that  after  the  furniture  was  moved  on  March  10,  1943,  either 
the  same  evening  or  the  next  evening  plaintiff  returned  the  keys, 
at  which  time  part  of  the  March  rent  was  returned  to  plaintiff; 
that  after  the  first  floor  flat  was  remodeled  witness  and  his  wife 
moved  into  it.  At  this  Juncture  the  attorneys  for  the  parties 
stipulated  that  if  two  named  pesraons  were  called  and  sworn  as 
witnesses,  they  would  testify  that  they  were  acquainted  with 
plaintiff  and  defendant;  that  they  separated  on  March  10,  1943 
and  that  they  had  been  living  separate  and  apart  since  then. 
Defendant  testified  that  she  treated  plaintiff  "as  a  dutiful  wife 

should";  that  there  were  no  arguments  between  them;  that  sometime 
in  February  her  husband  told  her  that  "we  must  vacate  the  flAt"; 
that  he  told  her  that  was  what  he  was  told  "by  the  landlord";  that 
she  went  out  and  looked  for  a  flat;  that  she  found  one  at  1801 
Lombard  Avenue,  Cicero,  Illinois,  which  was  three  or  four  blocks 
from  where  they  were  living;  that  she  told  him  she  had  located  new 
auarters  and  that  she  made  arrangements  for  moving  to  the  new  flat; 
that  she  called  a  van  and  that  the  van  came  on  Maroh  10,  1943;  that 
her  husband  helped  her  with  the  packing;  that  he  helped  her  carry 
"some  things"  out,  and  that  he  placed  them  In  his  automobile;  that 
the  movers  were  there  about  9:00  a.m.;  that  her  husband  was  home 
at  the  time;  that  she  did  not  go  to  work  until  11:00  p.m.;  that 
her  husband  helped  her  to  get  her  clothes  to  the  new  flat;  that  he 
put  them  in  his  car;  that  he  then  "drove  them  over;"  that  he  went 
into  the  flat  with  her;  that  on  viewing  the  flat  he  remarked:  "Of 
all  the  dumps  I  have  ever  seen,  this  is  the  worst;"  that  he 
connected  the  gas  range  in  the  new  flat;  that  he  was  in  the  new 
flat  between  2   and  3  o'clock  in  the  afternoon  before  he  left  for 
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his  work;  that  he  came  back  two  or  three  weeks  later  after  she 
was  settled;  that  he  still  didn't  like  the  flat;  that  he  did  not 
request  her  to  live  with  him  at  any  other  place;  that  sinoe  the 
separation  she  saw  him  two  or  three  times;  and  that  she  went  to 
Attorney  Soper' s  office  at  the  request  of  her  husband.  On  cross- 
examination,  questioned  as  to  whether  she  asked  her  husband  to 
go  and  look  at  the  new  flat  before  the  moving  day,  she  answered 
in  the  affirmative,  and  said  he  replied:   "Time  enough  when  we 
move,"  Further  on  cross-examination  she  testified  that  on  March  10, 
1943  he  told  her  he  was  moving  to  a  hotel.  She  denied  that  he 
told  her  that  he  did  not  want  to  move.  She  stated  that  prior  to 
March  10,  1943  a  complaint  for  divorce  was  filed  by  her, 

Mrs*  Dunlap  testified  that  she  was  well  acquainted  with 
defendant;  that  she  was  not  acquainted  with  plaintiff,  but  knew 
him;  that  on  March  10,  1943  she  saw  plaintiff  carrying  baskets 
out;  and  that  on  that  day  she  saw  him  connecting  the  stove  in  the 
new  flat.  Plaintiff,  recalled  to  the  stand,  denied  that  he  connected 
the  gas  stove  in  the  new  apartment;  stated  that  the  moving  van  was 
at  the  old  place  around  noon  time;  and  that  about  1:00  p.m.  he 
helped  his  wife  carry  bundles  out  to  the  car.  On  direct  examination, 
in  answer  to  a  question  as  to  whether  he  took  his  wife  over  to  the 
new  place,  he  answered:   "I  never  took  her  over  there."  On  cross- 
examination,  in  answer  to  a  question  as  to  whether  he  took  her 
clothes  over  there,  he  replied:  "Took  some  things  over  there, 
not  that  day  -  yes,  that  day,  that  is  right," 

Over  the  objection  of  defendant  the  court  received  as 
evidence  a  note  which  she  admitted  sending  to  him  shortly  after 
March  10,  1943,  reading:   "John:  You  may  have  all  -  everything.  I 
received  from  you  is  yours,  including  all  furniture,  money,  etc. 
Please,  I  want  it  that  way.  Your  wish  is  my  wish  so  that  shouldn't 
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be  so  hard,  Goodbye  and  loads  of  luck,  Edith."  It  appears  from 

the  statement  of  one  of  the  attorneys  that  the  divorce  complaint 

filed  by  defendant  prior  to  March  10,  1943  was  dismissed.  During 

the  hearing  defendant  stated  that  she  did  not  want  a  divorce  and 

if 
that  she  wanted  him  back.  The  chancellor  asked  plaintiff /he  wanted 

"the  lady  back"  and  he  answered  in  the  negative. 

Defendant  contends  that  the  decree  is  contrary  to  the 

law  and  to  the  manifest  weight  of  the  evidence.  Plaintiff,  to 

establish  the  charge  of  desertion,  was  reoulred  to  prove  that 

defendant  had  Absented  herself  and  remained  away  from  him  without 

any  reasonable  cause  and  against  his  will  for  a  period  of  one  year. 

If  married  parties  separate  by  mutual  consent,  there  Is  no  such 

legal  desertion  on  the  part  of  either  as  constitutes  grounds  for 

divorce.  Where  the  plaintiff  in  a  divorce  proceeding  has,  either 

expressly  or  impliedly,  consented  to  the  original  separation  or 

itw  continuance,  and  has  not  revoked  suoh  consent,  he  is  not 

entitled  to  a  divorce  for  desertion.  Larlmore  v.  Larlmore.  299  111. 

App,  547.  From  the  time  of  their  marriage  until  March  10,  1943, 

the  parties  lived  at  2101  South  61st  Avenue,  Cicero,  where  defendant 

had  lived  with  her  mother  prior  to  her  marriage.   During  the  time 

the  partiee  lived  together  as  husband  and  wife  they  treated  each 

other  with  courtesy  and  respect.  There  is  nothing  in  the  evidenoe 

to  show  that  the  parties  at  any  time  had  a  quarrel  or  disagreement, 

or  that  either  had  a  complaint  to  make  against  the  other  as  to 

conduct  or  treatment.  The  building  in  which  they  lived  was  owned 

by  Anton  and  Ella  Trojan,  who  occupied  the  basement  apartment. 

Plaintiff  and  defendant  occupied  the  apartment  on  the  first  floor. 

The  relationship  between  the  parties  and  their  landlords  was 

friendly.  At  the  beginning  of  the  tenancy  the  Trojans  desired  to 
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live  in  the  basement  apartment.  In  February,  1943  Mrs.  Trojan 
became  ill  and  her  husband  became  dissatisfied  with  their  apartment. 
Mr.  Trojan  testified  that  he  told  plaintiff  that  they  (the  Trojans) 
would  like  to  have  the  first  floor  flat  for  themselves.  About 
the  same  time  Mrs.  Trojan  conveyed  the  eame  request  to  defendant. 
Defendant  testified  that  during  the  same  month  she  informed  plaintiff 
that  they  must  vacate  the  flat  because  of  the  request  so  to  do  by 
the  landlords.   She  located  a  flat  at  1801  Lombard  Avenue,  Cicero, 
about  four  blocks  from  where  they  were  living.  She  testified  that 
she  asked  plaintiff  to  come  over  and  look  at  it  and  that  he  said 
there  would  be  time  enough  to  look  at  it  when  they  moved.  Plaintiff 
made  no  effort  to  obtain  another  dwelling  place.  Defendant  made 
the  arrangements  for  moving.  Plaintiff  helped  her  with  the  packing 
and  carried  out  some  things  in  bushel  baskets,  which  he  put  in  his 
car,  and  also  drove  defendant  to  the  new  flat.  He  told  her  that  "as 
long  as  you  are  going  to  move,  I  will  help  you, "  He  also  told  her 
that  as  long  as  she  was  leaving  he  was  going  to  ask  for  a  divorce. 
When  he  returned  the  keys  to  the  Trojans  they  gave  him  back  part  of 
the  March  rent.  He  then  went  to  live  with  his  mother. 

The  burden  was  on  plaintiff  to  prove  his  case  by  a  pre- 
ponderance of  the  evidence.   The  evidence  shows  that  the  Trojans 
wanted  the  first  floor  apartment,  then  occupied  by  plaintiff  and 
defendant.  Apparently,  because  of  the  friendship  between  the  landlords 
and  the  tenants,  there  was  a  willingness  on  the  part  of  the  tenants 
to  comply  with  the  request.  The  evidence  strongly  supports  defendant's 
contention  that  with  plaintiff's  consent  she  rented  another  apartment 
in  the  vicinity  and  moved  there.  He  helped  her  in  the  moving  and 
then  declined  to  live  with  her.  He  did  not  offer  to  make  another  home 
for  her.  In  fact,  he  testified  that  their  only  conversation  thereafter 
related  to  his  requests  for  a  divorce.   The  evidence  in  this  case 
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does  not  establish  that  at  the  time  of  the  separation  defendant 
Intended  to  sever  the  family  relationship,  nor  does  it  appear 
that  the  separation  was  against  the  will  of  plaintiff.  Defendant 
did  not  move  with  the  intent  to  break  up  the  marital  relationship. 
She  moved  because  the  landlord  asked  the  parties  to  vacate  the 
apartment.  Defendant  cannot  be  charged  with  desertion  because 
she  did  not  wait  to  be  evicted  following  a  Judgment  of  a  court. 
On  the  day  of  the  moving  plaintiff  asked  defendant  for  a  divorce 
and  stated  that  he  was  going  to  get  a  divorce. 

In  endeavoring  to  sustain  the  decree  plaintiff  relies 
strongly  on  the  fact  that  defendant  filed  a  complaint  for  divorce 
against  him  prior  to  March  10,  1943,  and  on  the  note  which  she 
sent  him  shortly  after  the  separation.  From  her  testimony  it  did 
not  appear  that  she  knew  much  about  the  divorce  complaint  which  she 
filed,.  The  complaint  was  dismissed.  The  record  ie  silent  as  to 
why  she  filed  the  complaint  for  divorce  and  as  to  why  it  was  dismissed. 
The  fact  that  she  filed  a  complaint  for  divorce  and  then  dismissed 
it,  does  not  lend  support  to  plaintiff's  case.  If  the  filing  of 
the  complaint  for  divorce  would  tend  to  prove  an  intent  on  her 
part  to  desert  him,  then  the  dismissal  of  the  same  complaint  would 
tend  to  show  that  she  did  not  want  a  divorce.  The  ground  asserted 
in  the  complaint  which  she  filed  is  not  stated.   The  note  which 
defendant  sent  to  plaintiff  was  admissible  for  consideration  by  the 
court.  It  will  be  observed  that  the  note  states  that  "your  wish 
is  my  wish."  At  that  time  she  knew  that  he  refused  to  live  with 
her  and  that  he  did  not  want  her  to  oppose  a  divorce.  The  fact 
that  she  agreed  to  a  division  of  their  joint  bank  account  does  not 
support  plaintiff's  case.  He  admitted  that  they  went  to  Mr.  Soper'e 
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office  by  agreement.  Plaintiff  has  failed  to  prove  that  defendant 
wilfully  deserted  him  without  any  reasonable  cause.   We  find  that 
the  decree  is  against  the  manifest  weight  of  the  evidence.   The 
decree  of  the  Superior  Court  of  Cook  County  is  reversed  and  the 
cause  remanded  with  directions  to  proceed  in  a  manner  not  lncon- 
sistent  with  this  opinion, 


DECREE  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS, 


KILEY,  P.J.  AND  LEWIS,  J,  CONCUR, 


01 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  at  law  for  breach  of  a  written 
contract  between  Charles  E.  Line,  Sr.  and  defendant  Merchants 
Matrix  Cut  Syndicate,  Inc.,  a  corporation,  which  provided  that 
defendant  wouM  pay  Line  $200  monthly  if  he  refrained  from 
engaging  in  a  competing  business  for  a  period  of  five  years  within 
a  radius  of  five  hundred  miles  from  the  city  of  Chicago,  and 
that  the  agreement  shall  be  extended  for  a  further  period  of  five 
years  if  defendant  "be  earning  in  excess  of  $5,000  per  year." 
Line  died  on  December  24,  1943.  Upon  his  death  his  administratrix 
was  substituted  a*  plaintiff.  At  the  close  of  all  the  evidence 
defendant  made  a  motion  for  a  directed  verdict,  which  was  denied. 
There  was  a  Jury  trial  and  a  directed  verdict  for  plaintiff,  and 
Judgment  in  plaintiffs  favor  for  §2,270.   Defendant  appeals. 

The  essential  facts  are  uncontroverted.   For  many  years 
Charles  E,  Line,  Sr.,  was  emDloyed  by  the  defendant,  a  manufacturer 
of  printer's  mats  and  matrices.  On  January  3,  1938,  Line  and 
the  defendant  entered  into  a  written  contract  which  recited  that 
Line  "is  now  incapacitated  and  has  now  reached  an  age  where  it 
Is  difficult  for  him  to  further  carry  on  the  duties  incident  to 
his  work,  and  has  recmested  that  he  be  given  a  pension."  Under 
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the  terms  of  the  contract,  the  defendant  agreed  to  pay  Line  #200 
monthly  commencing  January  31,  1938,  until  December  31,  1942, 
provided  he  did  not  Interfere  directly  or  indirectly  with  the 
business  of  the  company  within  a  radius  of  500  miles  of  the  city 
of  Chicago  and  did  not  divulge  to  anyone  trade  secrets  or  Information 
relative  to  the  business  or  its  customers,  such  as  price-lists, 
correspondence  and  records.  Pertinent  portions  of  Section  7  of 
the  agreement  further  provided  "that  in  the  event  the  said  Charles 
E,  Line  Sr. ,  has  fully  complied  with  the  provisions  thereof  on  his 
part  to  be  performed  and  has  refrained  from  doing  the  things  which 

he  has  agreed  to  refrain  from  doing,  that  the  company  shall, 

at  the  end  of  the  five-year  period  hereinabove  provided,  be  earning 
an  amount  in  excess  of  :5,000  per  year,  then  this  agreement  shall 
be  continued  and  extended  for  a  further  period  of  five  years...... 

It  is  understood  that  the  salary  of  the  president  of  the  company 
during  such  period  of  extension  shall,  for  the  purpose  of  computing 

the  earnings,  be  considered  to  be  an  expense  of  the  business  in 

i 
an  amount  not  greater  than  the  present  amount  of  the  president  s 

salary That  the  payments  to  said  Charles  S.  Line,  Sr,,  of 

$200  per  month  shall,  in.  any  event,  cease  with  the  death  of  the 

said  Charles  E.  Line,  Sr„B 

Defendant's  books  of  account  showed,  for  the  year  ending 
December  31,  1942,  total  income  from  sales  was  $186,440,14,  and 
net  profit  $244,14. 

The  record  discloses  that  J.  Bruce  Allen,  president  of 
the  defendant  company,  and  his  wife  owned  55  and  45  per  cent, 
respectively,  of  the  stoek  of  the  company;  that  Allen  also  owned 
a  fishing  lodge  in  northern  Wisconsin  and  356  acres  near  Beardstown, 
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Illinois,  which  was  used  as  a  duok- shooting  ground;  that  he  leased 
the  hunting  lodge  to  the  defendant  company  at  an  annual  rental  of 
;?1500;  that  he  charged  to  defendant  company  groceries  consumed 
there,  wages  of  a  caretaker,  use  of  an  automobile,  and  railroad 
traveling  expenses  for  himself  and  his  wife  to  the  fishing  lodge 
and  duck-shooting  grounds,  as  well  as  many  other  items  used  at 
these  resorts;  that,  in  addition  to  his  monthly  salary  of  $L600 
as  president,  Allen  received  a  bonus  of  #7,122.50  for  services 
rendered  during  1942,  without  any  prior  agreement  with  respect  to 
the  payment  of  a  bonus. 

Plaintiff1  s  theory  is  that  the  defendant  company  was 
"earning  an  amount  in  excess  of  $5,000  per  year"  at  the  end  of 
the  first  five  years,  thus  renewing  the  contract  for  a  second 
five-year  period.  Defendant  contends  that  the  parties  intended 
that  the  word  "earnings"  meant  "net  profits,"  and  that  the 
deductions  for  expenditures  shown  to  have  been  made  in  1942  were, 
usual  and  customary  in  the  business  and  known  by  Line  to  be  such. 

In  their  brief,  counsel  for  defendant  argue  that  the 
fishing  lodge  and  duck  grounds  were  maintained  for  the  use  of 
customers  of  the  defendant  corporation,  and  that,  therefore,  all 
moneys  which  Allen  expended  were  properly  charged  as  expenses  of 
the  business.  There  was  evldenoe  that  he  did  entertain  some  of 
his  customers  In  this  fashion  and  that  Line  knew  of  it,  and  that 
he  also  knew  that  Allen  had  been  receiving  a  bonus.  Whether  Line 
knew  of  these  expenditures  or  bonus  payments  to  Allen,  or  whether 
they  were  justified  as  proper  expenditures  by  defendant  in  promoting 
and  holding  its  business,  we  think  is  immaterial,  since  the  contract 
on  its  face  purports  to  be  a  complete  expression  of  the  whole 
agreement,  and  by  the  introduction  of  parol  evidence  defendant  was, 
in  effect,  attempting  to  establish  a  different  contract  from  that 
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expressed  in  the  agreement,   ( Green  v.  Ashland  state  Bank.  346  111. 

174,  182,)  The  Intention  of  the  parties  to  a  contract  is  not 

determined  by  evidence  aliunde,  but  by  the  language  of  the  contract 

itself.   (Noll  Co.  v.  Sparks  Milling  Co..  304  111.  App.  624.) 

To  the  same  effect  see  Pomeyer  v.  O'Connell.  364  111.  467  and 

Engelstein  v.  Mlntz,  345  111.  48.  As  pointed  out  in  the  Engelsteln 

case,  at  page  60:   "Courts  may  not,  because  a  more  equitable 

result  might  be  reached  thereby,  construe  into  a  constract  provisions 

that  are  not  there." 

Since  the  contract  was  prepared  by  the  secretary  of  the 

defendant  company  it  cannot  complain  because  the  construction  is 

favorable  to  the  plaintiff.   (Massle  v.  Belford.  68  111.  290; 

McClenathan  v.  Davis.  243  111.  87.) 

The  word  "earnings"'  in  its  general  acceptation  does  not 

mean  net  earnings,  unless  qualified  in  some  way.   (Springfield  Coal 

Co.  v.  Industrial  Com..  291  111,  408,  412;  State  v.  United  Electric 

Light  &  Water  Co.,  97  Atl.  857,  859;  Smith  v.  Bates  Machine  Co., 

182  111.  166. )  In  Smith  v.  Bates  substantially  the  same  arguments 

were  advanced  as  in  the  case  at  bar.   There  the  court  said,  at  page 

170: 

"If,  as  is  now  contended,  the  intention  -as  to  limit  their  liability 
upon  the  order  to  such  earnings  as  might  remain  after  the  payment 
of  all  expenses  of  the  work,  it  would  have  been  very  easy  and  most 
natural  that  such  intention  should  have  been  expressed  in  the  writing, 
and  it  seems  to  us  that  to  permit  the  construction  now  insisted 
upon  to  be  placed  upon  the  acceptance  would  be  clearly  violative 
of  the  rule  that  the  terms  of  a  written  agreement  cannot  be  varied 
or  changed  by  parol," 

During  the  first  five-year  period  of  the  contract, 

defendant  made  monthly  payments  regularly  to  Line  and,  so  far  as 

the  evidence  shows,  he  oomplied  with  all  its  terms.  While  he  was 

receiving  these  payments,  Line  had  no  occasion  to  complain  about 

the  expenditures  or  the  payment  of  bonuses  which  it  is  admitted 

aggregate  a  sum  far  in  excess  of  "5,000.  It  should  be  noted  that 
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the  contract  expressly  provides  that  the  salary  of  the  president 
of  the  company  during  such  period  of  extension  "for  the  purpose 
of  computing  earnings"  shall  not  be  greater  than  it  was  when  the 
contract  was  executed,  V«  think  the  absence  of  any  reference  to 
a  bonus,  coupled  with  the  fact  that  it  was  granted  by  way  of 
compensation  for  services  already  rendered,  precludes  the  defendant 
from  charging  it  as  an  expense  of  the  defendant's  business.   (40 
A.L.R.  1432,) 

The  contract  in  question  is  neither  ambiguous  nor  Incom- 
plete and,  therefore,  the  legal  effect  of  it  presented  a  question 
of  law  for  the  court  to  determine.   ( Schneider  v.  Neubert,  308 
111,  40,  43;  Knowles  7,  &  M.  Oo.  y.  National  Plate  Glass  Co..  301 
111,  App.  128,  167;  McOonnaughy  v.  Gage.  252  111,  App.  17.) 

For  the  reasons  stated,  the  trial  court  properly  directed 
the  jury  to  enter  a  verdict  for  the  plaintiff,  and  the  Judgment 
entered  thereon  is  affirmed, 

JUDGMENT  AFFIRMED. 

KILEY,  P.J.  AND  BURKE,  J.  CONCUR. 
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THE  PEOPLE  OF  THE  STATE  OP       ) 

ILLINOIS,  )    WRIT  OF  ERROR  TO 

Defendant  In  Error, 


! 


MUNICIPAL  COURT 


v, 


MARY  ROBERTSON,  )  OF  CHICAGO, 

Plaintiff  in  Error.   ) 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 
An  information  was  filed  in  the  Municipal  Court  of 
Chicago,  charging  the  defendant,  Mary  Robertson,  with  the 
statutory  crime  of  solicitation  to  prostitution  under  the  pro- 
Tisions  of  section  163,  chapter  38,  of  the  Illinois  Revised 
Statutes.  At  the  trial  defendant  pleaded  not  guilty  and  waived 
a  trial  by  Jury,  The  court  found  that  the  defendant  "did  then 
and  there  unlawfully,  willfully  and  wickedly  solicit  to  prostitution 
at  2740  Sheffield  Avenue  in  the  City  of  Chicago,  County  of  Cook 
and  State  of  Illinois,  in  violation  of  section  163,  chapter  38, 
Illinois  Revised  Statutes  of  1941,"  The  foregoing  quoted  language 
is  the  same  as  the  charge  in  the  information.  Judgment  was 
entered  upon  the  verdict  and  the  defendant  was  "sentenced  to 
confinement  at  labor  in  the  House  of  Correction  of  the  City  of 
Chicago  ....  for  the  term  of  sixty  days." 

The  pertinent  part  of  the  statute  involved  reads  as 
follows:   "Any  male  or  female  person  who  shall  solicit  to 
prostitution  in  any  street,  alley,  park,  or  other  plaoe  in  any 
city  ....  shall  be  fined  not  exceeding  two  hundred  dollars  or 
imprisoned  in  the  County  Jail  or  Hou3  e  of  Correction  for  a  period 
of  not  more  than  one  year  or  both." 
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Defendant's  principal  contentions  are  (1)  that  the 
information  is  void  because  it  does  not  charge  that  the  offense 
was  committed  in  a  street,  alley,  park  or  other  oublic  place, 
and  (2)  does  not  charge  facts  sufficient  to  state  the  crime 
specified. 

The  People  maintain  in  their  argument  that  the  informa- 
tion contains  all  the  necessary  allegations  to  constitute  the 
orime  charged. 

Upon  a  reading  of  the  statute,  it  is  manifest  that 
this  section  applies  only  to  persons  who  solicit  to  prostitution 
in  public.  Whether  2740  Sheffield  Avenue  Is  a  public  place  or 
a  private  home  cannot  be  determined  from  the  language  of  the 
information.  In  their  brief,  The  People  urge  that  the  word  Hat" 
means  nearness  or   proximity,  oitihg  Kltchel  v.  Gallagher.  270 
Pac.  488,  and  Smeltaer  v,  Atlanta  Coach  Co.,  160  S.  E.  665,  In 
these  eases  the  word  "at"  was  used  with  reference  to  street  inter- 
sections. They  also  cite  Clark  County  Fiscal  Court  v.  Powell 
County  Fiscal  Court.  2  S.  W.  (2d)  1039.   This  case  involved  the 
looation  of  a  bridge  site  at  one  of  two  fords.  The  facts,  as 
well  as  the  context,  in  which  the  word  "atH  appears  in  the  fore- 
going cases,  are  dissimilar,  and  therefore  the  cases  do  not  support 
the  People's  position. 

In  the  City  of  Chicago,  the  use  of  street  numbers  (a 
common  practice  in  deeds  or  leases)  is  to  designate  private  property 
only,  Hence,  whether  the  act  charged  in  the  information  was 
committed  upon  a  public  thoroughfare  or  upon  private  property  is 
not  clear. 

The  information  also  fails  to  state  the  name  of  the 
person  solicited.  In  the  People  v.  Rice.  383  111,  584,  at  588, 
the  court  saidS 
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"Further  considering  the  sufficiency  of  the  separate 
counts  of  the  Indictments,  it  will  be  noted  that  each  oount  one 
alleges  solicitation  to  prostitution  'upon  the  public  streets  or 
other  plaoe  of  the  City  of  Champaign, ■  It  does  not  allege  the 
name  of  a  person  or  persons  solicited  nor  describe  the  streets 
or  place.  The  rule  is  well  settled  that  an  indictment  for  a 
statutory  offense,  especially  when  the  offense  is  a  misdemeanor, 
charging  the  facts  constituting  the  crime  in  the  words  of  the 
statute,  and  containing  averments  as  to  time,  place,  persons  and 
other  circumstances  to  identify  the  particular  act  charged,  is 
good  as  a  pleading  and  Justifies  putting  the  defendant  on  trial. 

"Section  9  of  the  Bill  of  Rights  provides  that  in  all 
criminal  prosecutions  the  accused  shall  have  the  right  to  demand 
the  nature  and  cause  of  the  accusation  against  him,  The  purpose 
of  this  guaranty  is  to  secure  to  him  such  specific  designation 
of  the  offense  laid  to  his  charge  as  will  enable  him  to  prepare 
fully  his  defense  and  to  plead  the  Judgment  in  bar  of  a  subsequent 
prosecution  for  the  same  offense*"  (Italics  ours.) 

To  the  same  effect  see  The  People  v,  Chlafreddo,  381  111. 
214;  The  People  v.  Cook  County  Distributors.  321  111.  App.  394, 
at  398. 

In  the  instant  case  the  information  is  not  only  vague 
and  Indefinite  as  to  the  place  where  the  offense  was  committed, 
but  also  fails  to  name  the  person  solicited* 

For  the  reasons  stated,  the  Judgment  Is  reversed* 

JUDGMENT  REVERSED* 
KILEY,  P.J*  AND  BURKE,  J,  CONCUR* 
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In  the  Matter  of  KATHLEEN  RICHARDS,  ) 

a  Dependent  Girl,  PEOPLE  OF  THE  ) 

STATE  OF  ILLINOIS,  ) 


Petitioner  and  Appellee, 

EMORY  HERRON, 

Respondent  and  Appellant. 


APPEAL  FROM 


\ 

CIRCUIT  (JUVENILE) 

COURT, 

COOK  COUNTY. 

328gA>^9i 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 
By  this  appeal,  respondent,  Emory  Herron,  seeks  to 
reverse  a  final  supplemental  decree  of  the  Circuit  (Juvenile) 
Court  denying  the  counterclaim  of  respondent  praying  for  the 
custody  and  control  of  his  illegitimate  child  under  Section  13 
of  Chapter  17,  111,  Rev,  Stats,  1943,   Respondent  appealed  to 
the  Supreme  Court,  where  the  cause  was  transferred  to  this  court:. 
On  June  5,  1940,  Irene  McMahon,  an  assistant  probation 
officer  of  the  Juvenile  Court,  filed  a  oetition  in  that  court 
praying,  inter  alia,  thst  Harry  Hill,  chief  probation  officer  of 
the  Juvenile  Court,  be  appointed  guardian  of  Kathleen  Richards, 
child  of  Marion  Richards,   On  January  27,  1941,  a  decree  was 
entered  in  conformity  with  the  prayer  of  the  petition.  Afterward, 
on  May  12,  1942,  Margaret  C,  Lyman  filed  a  supplementary  petition 
similar  in  content  to  the  one  filed  June  5,  1940  by  Irene  McMahon, 
The  gist  of  the  supplementary  petition  is  that  Kathleen  Richards, 
a  female  child,  was  born  on  February  14,  1940;  ghat  the  child 
is  in  the  custody  or  control  of  Mr.  and  Mrs,  Charles  Brady;  that 
the  alleged  father  of  Kathleen  Richards  is  Emory  Herron;  that  the 
mother,  Marion  Richards,  is  wholly  unable  to  care  for,  protect, 
educate,  control  and  discipline  her  child,  b  reason  whereof  she 
has  become  and  is  a  dependent;  that  the  mother  consents  that  a 
guardian  over  the  person  of  the  child  be  aopolnted,  and  that  the 
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guardian  be  authorized  and  empowered  to  assent  to  the  legal 
adoption  of  said  child.  The  concluding  paragraph  prays  that 
some  suitable  person  be  appointed  guardian  over  the  person  of 
Kathleen  Richards  and  authorized  and  empowered  as  such  guardian 
to  assent  to  her  legal  adoption. 

Respondent's  answer  avers  that  in  a  cause  entitled 
People  of  the  State  of  Illinois  ex  rel.  Marion  Richards  v. 
Emory  Herron,  the  Municipal  Court  of  Chicago,  on  December  11, 
1940,  entered  Judgment  finding  respondent  to  be  the  putative 
father  of  said  Kathleen  Richards  J  that  under  the  law  of  the  State 
of  Illinois  commonly  referred  to  as  the  Bastardy  Act,  Chapter  17, 
Smith-Kurd  Annotated  Statutes,  the  respondent  is  entitled  to  the 
custody  and  control  of  Kathleen  Richards;  that  respondent  is 
gainfully  employed  and  earns  sufficient  wages  to  provide  suitable 
care,  maintenance,  education  and  guardianshio  of  Kathleen  Richards; 
that  he  is  a  married  man  living  with  his  wife  in  a  respectable 
neighborhood  in  the  City  of  Chicago;  that  his  wife  has  expressed 
willingness  to  receive  the  child  in  their  home  as  a  member  of  the 
family  of  the  respondent;  that  the  respondent  does  not  consent  to 
the  adoption  of  the  child  by  Mr,  and  Mrs,  Charles  Bradyt  Respondent's 
counterclaim  concludes  with  a  prayer  that  the  care,  custody, aontrol, 
education  and  guardianship  of  his  minor  child  Kathleen  Richards 
be  given  to  him  as  is  provided  by  law. 

Petitioner's  answer  to  the  respondent's  counterclaim  avers 
that  in  the  bastardy  proceeding  in  the  Municipal  Court  the 
respondent  pleaded  not  guilty  and  denied  under  oath  at  the  hearing 
that  he  had  ever  had  sexual  relations  with  the  mother  Marion 
Richards;  that  the  respondent  was  ordered  to  pay  the  sum  of  $1100 
for  the  support  and  maintenance  of  said  Kathleen  Richards,  payable 
at  the  rate  of  200  for  the  first  year  and  'flOO  per  year  thereafter 
for  nine  years,  in  accordance  with  Illinois  statutes  concerning 
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bastardy;  that  he  has  never  contributed  to  the  support  of  Kathleen 
Richards  and  still  refuses  so  to  do;  that  as  a  result  of  the 
respondent's  refusal  to  contribute  anything  to  the  support  of  the 
child,  the  mother,  Marion  Richards,  was  unable  to  keep  her  child; 
that  the  Bradys  have  given  the  child  a  good  home  free  of  any 
expense  to  the  public  or  to  the  mother,  and  that  the  Bradys  now 
wish  to  adopt  the  child. 

After  extended  hearings,  the  trial  court,  on  July  SI, 

1944,  entered  a  supplemental  decree  which  found  thst  Emory  Herron, 
the  natural  father,  has  no  right  to  the  custody  of  the  child  by 
virtue  of  Section  13  of  the  Bastardy  Act;  that  it  is  for  the  best 
interests  of  the  child  and  of  The  People  of  the  State  of  Illinois 
that  Kathleen  Richards  remain  under  the  guardianship  of  Harry  Hill, 
chief  probation  officer  of  the  Juvenile  Court,  under  the  decree 
heretofore  entered  in  this  cause  on  January  27,  1941;  that  Mr. 
and  Mrs.  Charles  Brady,  with  whom  the  child  was  olaced  under  the 
original  decree,  are  fit  and  proper  persons  to  continue  to  have 
the  custody  of  the  child  and  to  adopt  it  in  accordance  with  the 
statute  in  vuoh  case  made  and  provided;  and  that  the  natural  father, 
Emory  Herron,  is  not  entitled  to  have  the  guardianship  order  here- 
tofore entered  herein  vacated  and  set  aside. 

Respondent's  principal  contention  is  that  since  he  was 
adjudged  to  be  the  putative  father  of  the  bastard  child,  and  the 
mother  having  relinquished  the  custody  of  her  child,  the  court 
should  have  given  the  custody  to  respondent  on  the  ground  that  the 
respondent  and  his  wife  offered  a  fit  and  proper  home  for  the 
rearing  of  the  child.  In  this  brief  respondent's  counsel  does  not 
complain  that  the  findings  in  the  decree  are  against  the  manifest 
weight  of  the  evidence,  but  he  argues  in  effect  that  respondent  as 
the  natural  father  has  a  right  under  section  13  of  the  Bastardy 
Act  to  the  custody  of  his  child  superior  to  that  a  parent  would 
have,  when  the  question  of  custody  is  controverted,  of  a  child 
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born  In  wedlock. 

It  is  urged  by  The  People  that  where  a  controversy  surrounds 
the  custody  of  a  bastard  child,  though  the  right  of  the  parents 
exists,  a  paramount  consideration  is  the  best  welfare  of  the  child 
itself. 

In  The  People  v.  v»eeks.  228  111.  App.  262,  268,  this  court, 

in  adverting  to  The  People  v.  Porter.  23  111.  Apo.  196,  said: 

HIn  controversies  of  thie  character,  three  matters  are 
to  be  regarded;  the  rights  of  the  parent,  the  rights  and  interests 
of  the  person  or  persons  to  whom  the  care  and  custody  of  the  infant 
child  has  been  given  by  the  parent,  and  the  welfare  of  the  child; 
and  of  these  three  the  last  mentioned  Is  the  matter  of  primary  and 
paramount  importance. " 

To  the  same  effect  are  The  People  v.  Nelson.  235  111.  App.  410,  415, 
416;  Cormack  v.  Marehall.  211  111,  519,  527;  and  Sullivan  v.  The  People. 
224  111.  468,  477. 

The  evidence  shows  that  in  the  proceedings  before  the 
Municipal  Court  the  respondent  denied  paternity  of  Kathleen  Richards 
and  contested  the  bastardy  proceedings,  After  Judgment  was  entered 
against  him  he  refused  to  pay  any  support  money  due  under  its  terms. 
In  the  original  Juvenile  Court  proceedings  instituted  June  5,  1940, 
respondent  did  not  enter  an  appearance  or  file  an  answer.  In  his 
sworn  answer  to  the  present  petition,  which  was  filed  May  12,  1942, 
he  again  denied  the  paternity  of  Kathleen  Richards.  During  the  pro- 
ceedings in  the  Municipal  Court  and  in  the  Juvenile  Court,  respondent 
was  living  with  his  wife.  Although  respondent  was  gainfully  employed 
except  for  a  few  months  prior  to  April  1941  and  had  an  equity  of  about 
three  thousand  dollars  in  his  home,  he  and  his  wife  made  joint 
contributions  to  the  mother  of  the  child  aggregating  about  S15.00. 
Since  1941  the  Bradys  have  shown  a  marked  devotion  to  Kathleen 
Richards,  They  own  the  house  in  which  they  live.  Mr.  Brady  is 
employed  as  an  engineer,  and  his  wife  looks  after  her  household  duties. 
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Respondent  has  never  had  custody  of  his  child.   From  the  trial 
court's  written  opinion  (Abet.  76)  it  appears  thst  all  the 
evldenoe  adduced  was  carefully  considered  by  the  court  in  deter- 
mining the  best  Interests  of  the  child. 

In  our  opinion  there  is  ample  evidence  to  support  the 
findings  and  decree*  Application  of  the  princioles  announced  in 
the  cases  hereinabove  cited  makes  respondent's  position  untenable* 
For  the  reasons  stated,  the  decree  is  affirmed. 

DECREE  AFFIRMED* 

KILEY,  P.J.  AND  BURKE,  J.  CONCUR. 
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EDWIN  M*  HfcDLEY,  JR., 
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Appellee,    ) 

) 
) 


ERNEST  E.  LILLIANDER,  et  al., 

Defendants, 

On  Appeal  of  WILLIAM  H.  MURPHY 
and  HENRY  F.  HAGEMEYER, 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 


Appellants.  ) 


328I.A.  591 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT* 
This  Is  a  second  appeal  of  this  cause,  which  was 
reported  in  Volume  327  111.  App.  224,  General  Number  43119. 
Reference  to  thet  decision  will  show  *hat  the  facts  in  lihe  case 
are  without  repeating  them  here.  Atlantic  Casting  &   Engineering 
Corporation,  a  corporation,  issued  three  certificates  of  stock 
for  839  shares  each  in  the  names  of  plaintiff  and  defendants 
Murphy  and  Hagemeyer,  respectively.  In  the  original  decree  it 
was  provided  that  the  Clerk  of  the  Superior  Court  deliver  one 
of  the  certificates  to  plaintiff  and  one  to  each  of  the  defendants 
upon  payment  to  plaintiff  by  defendants  or  either  of  them  of  the 
amount  provided  in  the  decree  and,  fen  the  event  of  failure  of  the 
defendants  to  make  such  payments,  plaintiff  be  declared  the 
absolute  owner  of  the  stock. 

In  this  court  the  original  decree  vras  substantially 
affirmed  in  all  respects  except  that  the  chancellor  was  directed 
to  add  a  provision  to  the  decree  providing  for  the  sale  of  all 
the  stock  in  a  block.  After  the  mandate  of  this  court  was  issued, 
the  cause  was  reinstated  in  the  Superior  Court  and  several  hearings 
were  had  before  the  chancellor.  On  December  5,  1945  an  order  was 
entered  by  the  chancellor  amending  the  original  decree  pursuant 

to  our  opinion. 
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On  December  17,  1945,  defendants  filed  a  petition  praying 
that  the  order  of  December  5,  1945  be  modified  by  continuing  the 
date  for  sale  in  block  of  the  stock  in  question  and  further  extend- 
ing the  time  set  to  retire  the  lien  of  the  plaintiff  against  the 
certificates  of  stock  issued  in  the  names  of  the  defendants.   The 
chancellor  denied  the  petition,  and  defendants  bring  the  instant 

appeal* 

The  record  discloses  that  during  the  several  hearings  prior 

to  the  entry  of  the  order  of  December  5,  1945,  the  plaintiff 

furnished  the  defendant  certain  balance  sheets  purporting  to  show 

the  financial  status  of  Atlantic  Casting  &  Engineering  Corporation; 

that  in  recent  months  the  corporation  had  suffered  serioue  financial 

losses;  that  the  plaintiff  had  charged  the  costs  of  the  present 

litigation,  amounting  to  #21,576.50  to  the  corporation;  and  that 

the  books  of  the  corporation  also  show  an  item  of  £28,150.00  for 

accrued  directors'  fees.   Defendants  contend  that  the  order  of 

December  5,  1945,  amending  the  original  decree,  did  not  give  them 

ample  time  or  opportunity  to  make  a  complete  investigation  of  the 

financial  status  of  Atlantic  Casting  &  Engineering  Corporation  for 

the  purpose  of  making  an  intelligent  bid  for  the  stock.  It  is 

urged  by  plaintiff  that  the  sole  question  presented  for  determination 

is  whether  the  chancellor  complied  with  the  mandate  of  this  court. 

The  law  is  well  settled  that  when  a  case  is  remanded  by 

this  court  with  specific  directions  the  court  below  has  no  power 

but  to  carry  them  out  (Union  Nat.  Bk.  v,  Hines,  187  111.  109,  114), 

and  the  chancellor  may  take  only  such  proceedings  as  conform  to 

the  Judgment  of  the  court  of  review.   (The  People  v.  Flnnegan.  350 

111.  109-112;  Tribune  v.  Emery  Motor  Livery  Co..  338  111.  537-540; 

Crozler  v.  greeman  Coal  Mining  Co..  363  111,  362-390, ) 
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Whether  Atlantic  Casting  &  Engineering  Corporation  was 
mismanaged  by  the  plaintiff  or  other  officers  of  the  corporation 
as  charged  by  the  defendants  was  not  before  the  chancellor  in 
the  present  proceeding.  The  record  discloses,  however,  that  the 
chancellor  did  endeavor  to  obtain  for  the  defendants  the  information 
they  reciuested  relative  to  the  financial  status  of  the  corporation, 
without  going  too  far  afield.  After  hearing  all  the  testimony  in 
the  former  proceeding  as  well  as  that  adduced  in  the  instant  case, 
the  chancellor  fixed  a  time  which  he  regarded  as  reasonable  under 
all  the  surrounding  and  attendant  circumstances* 

Unless  we  can  say  that  the  evidence  clearly  shows  an 
abuse  of  the  discretionary  power  granted  the  chancellor  under  the 
mandate  in  our  former  opinion,  this  court  would  not  be  warranted 
in  disturbing  the  order  of  Deoember  5,  1945,  amending  the  original 
decree.  In  our  opinion,  from  a  careful  reading  of  the  record  in 
this  case,  the  evidence  does  not  justify  a  modification  of  the 
order  of  December  5,  1945  as  prayed  for  in  defendants'  petition. 

For  the  reasons  given,  the  order  is  affirmed  and  its 
provisions  should  be  carried  out  within  a  time  to  be  fixed  by  the 
chancellor. 

ORDER  AFFIRMED. 

KILEY,  P.J.  AND  BURKE,  J.  CONCUR, 
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2,  ft*  MANCOU  and  B.  R.  MANCOU, 

Plaintiffs  -  Appellees, 

v. 

THE  TRUST  COMPANY  OF  CHICAGO,  a 
corporation  of  Illinois,  as  Trustee 
under  Trust  Agreement  dated  April  12th, 
1945,  and  known  as  Trust  No,  4564, 
CHICAGO  TITLE  &  TRUST  COMPANY,  a 
corporation  of  Illinois,  as  Trustee 
under  Trust  Deed  recorded  as  Document 
No.  13495971,  BERNARD  STEINMAN  and 
FRANCIS  L.  DAILY, 

Defendants  -  Appellees, 

S,  M.  HOMAN  and  ROSE  Y.  HOMAN, 

Defendants  -  Appellants. 


INT E :iLOCUTOHY  APPEAL 


FROM  SUPERIOR  COURT 


COOK  COUNTY. 


fy  O  JL«fxe  O  *7  & 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  an  interlocutory  appeal  from  an  order  entered 
on  pleadings  and  evidence,  on  January  11,  1946  appointing  a 
receiver  for  en  apartment  hotel  located  at  the  northwest  corner 
of  Indiana  Avenue  and  24th  Street  in  the  City  of  Chicago. 

On  December  26,  1945  plaintiffs  filed  their  bill  of 
complaint  alleging  in  substance  that  plaintiffs  and  the  Trust 
Company  of  Chicago,  a  corporation,  as  Trustees  under  a  certain 
trust  agreement,  are  the  owners  of  a  seven-story  brick  building 
located  at  the  northwest  corner  of  Indiana  Avenue  and  24th  Street, 
in  the  City  of  Chicago,  containing  384  rentable  hotel  apartments; 
that  one  Bernard  Steinman  holds  a  tax  certificate  for  17,000 
which  he  claims  is  a  lien  on  the  premises;  that  the  Trust  Company 
of  Chicago  holds  an  undivided  one-half  interest  in  the  premises 
for  and  on  behalf  of  the  Homans;  that  from  Aorll  12,  1945  to. 
Deoember  8,  1945  the  premises  were  managed  by  plaintiff  B.  R. 
Mancou;  that  on  December  8,  1945  defendant  S,  M,  Homan  forcibly 

ousted  B.  R,  Mancou  from  the  premises  and  the  management  thereof 
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and  discharged  all  the  clerks  and  other  emoloyees  retained  by 
plaintiff;  and  that  he  Is  now  In  possession  and  collecting  all 
the  rents,  issues  and  profits  of  the  premises.  The  bill  concludes 
with  a  prayer  for  a  partition  of  the  premises,  attorney's  fees, 
and  general  relief. 

On  Jauary  8,  1946  plaintiffs  served  notice  that  they 
would  appear  before  the  chancellor  and  move  for  the  appointment 
of  a  receiver  in  accordance  with  the  prayer  of  their  petition, 
a  copy  of  which  notice  and  petition  was  served  on  defendants' 
counsel.  On  January  11,  1946,  when  the  matter  came  on  for  hearing, 
the  plaintiffs  oresented  their  petition  for  the  appointment  of  a 
receiver  and  the  Homans  filed  instanter. their  answer  to  olaintiffs* 
petition  and  an  answer  to  the  complaint. 

Plaintiffs'  verified  petition  for  the  appointment  of  a 
receiver  alleges  that  the  premises  in  question  were  purchased  on 
April  12,  1945  on  behalf  of  the  plaintiffs  and  the  Homans;  that 
until  the  8th  day  of  December,  1948  plaintiffs  were  in  actual 
possession  thereof  for  themselves  and  the  Homans;  that  on  the  8th 
day  of  December,  1945  the  Homans  entered  the  premises  with  the 
aid  of  other  persons  whose  names  are  unknown,  and  forcibly  evicted 
the  manager,  bookkeepers  and  other  employees;  that  they  posted 
certain  individuals  at  the  entrance  of  the  premises  who  warned 
plaintiffs  and  the  employees  to  keep  away  from  the  premises  and 
refused  them  access  or  possession  thereto;  that  there  are  numerous 
unpaid  bills;  that  checks  were  Issued  which  were  returned  marked 
"insufficient  funds";  that  various  tenants  have  refused  and  failed 
to  pay  rent;  and  th't  the  Homans  have  failed  to  maintain  the 
premises  and  are  permitting  waste  and  dissipation  of  the  income 
from  the  premises.  The  prayer  was  for  an  order  to  be  entered 
appointing  a  receiver* 
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After  denying  substantially  all  of  the  allegations  of 
the  petition  for  the  appointment  of  a  receiver,  Homans  in  their 
joint  and  several  answers  admit  that  S.  M.  Homan  is  now  in 
physical  possession  of  the  premises.   The  answer  avers  that 
they  have  filed  an  answer  to  the  complaint  and  incorporate  by 
referenoe  all  the  allegations  of  the  answer  to  the  complaint  in 
their  answer  to  the  plaintiffs1  petition,  and  pray  that  the  alle- 
gations of  the  answer  to  the  complaint  be  considered  by  the  court 
in  determining  whether  a  receiver  be  appointed* 

The  answer  to  the  complaint  which  is  incorporated  in  the 
answer  to  plaintiffs'  petition  for  the  appointment  of  a  receiver 
avers  substantially  as  follows?  that  plaintiffs  are  not  the  owners 
of  an  undivided  one-half  interest  in  the  premises  involved  herein; 
that  plaintiffs  should  be  divested  of  their  interest  in  said  premises, 
if  any,  acquired  by  them  by  reason  of  the  wrongful  issuance  and 
recording  of  a  certain  trustee's  deed  dated  December  11,  1945;  that 
on  or  about  April  12,  1945  Homans  and  plaintiffs  purchased  the 
premises;  that  the  rights  and  obligations  of  the  plaintiffs,  Homans 
and  the  Trust  Company  of  Chicago,  a  corporation,  as  trustee,  with 
respect  to  the  premises  were  fully  set  forth  in  a  trust  agreement 
attached  to  the  answer  to  the  complaint  and  is  marked  Exhibit  A; 
that  under  the  terms  of  said  trust  agreement  said  trustee  agreed 
to  hold  title  to  said  premises  for  the  uses  and  purposes  and  upon 
the  trusts  therein  set  forth,  and  olaintiffs,  as  Joint  tenants, 
were  therein  declared  to  be  entitled  only  to  the  earnings,  avails 
and  proceeds  of  said  premises  as  to  an  undivided  one-half  Interest; 
that  to  circumvent  the  provisions  of  said  trust  agreement  plaintiffs 
unlawfully  confederated,  consoired,  connived  and  colluded  with 
each  other  and  with  said  trustee  through  its  trust  officer  one 
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8,  A.  Staraberg  for  the  purpose  of  having  said  trustee  issue  a 
deed  to  plaintiffs  conveying  to  them  an  undivided  one-half  interest 
in  said  premises,  contrary  to  the  terms  of  said  trust  agreement; 
and  that  by  reason  thereof  the  said  trustee  did  on  December  11, 
1945  execute  and  deliver  to  plaintiffs  a  deed  conveying  to  them 
an  undivided  one-half  interest  in  and  to  said  premises,  contrary 
to  and  in  violation  of  the  terms  of  eald  trust  agreement  which 
were  then  well  known  to  plaintiffs  and  to  said  trustee.  Further 
answering,  Homans  deny  that  no  other  person  or  persons  than  the 
parties  mentioned  In  the  complaint  have  any  interest  in  or  to 
said  premises,  and  state  the  fact  to  be  thet  said  premises  are 
occupied  by  the  following  named  persons  (naming  304  of  the  alleged 
tenants)  as  tenants, 

Homans*  theory  of  the  case  as  set  forth  in  their  brief 
is  (1)  that  plaintiffs  are  not  entitled  to  partition,  as  they 
obtained  by  fraud  a  deed  to  an  undivided  one-half  interest  in 
the  property  herein  involved;  that  the  inequitable  conduct  of 
plaintiffs  stands  admitted  by  the  pleadings;  (2)  that  the  partition 
suit  must  fail  because  of  lack  of  necessary  parties;  (3)  that 
the  complaint  did  not  allege  any  facts  warranting  a  dissolution  of 
the  partnership,  nor  did  it  pray  for  a  dissolution  of  a  partnership 
between  plaintiffs  and  the  Homans,  and  the  complaint  did  not  allege 
any  facts  warranting  the  appointment  of  a  receiver,  nor  did  it 
pray  for  the  appointment  of  a  receiver;  and  (4)  mere  disagreement 
between  partners  does  not  warrant  the  appointment  of  a  receiver, 
and  the  appointment  of  the  receiver  was  contrary  to  the  law  and 
the  facts. 

In  support  of  their  first  point  Homans'  maintain  In 
their  argument  that  the  new  matter  alleged  in  their  answer  to  the 
complaint  to  which  no  reply  had  been  filed  by  nlaintiffs  when 
the  hearing  was  had  on  January  11,  1946,  i6  deemed  admitted  under 
Section  40  of  the  Civil  Practice  Act,   The  alleged  new  matter  is 
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that  plaintiffs  acquired  their  interests  "by  reason  of  the  wrongful 
Issuance  and  recording  of  a  certain  trusteed  deed";  "that  under 
the  terms  of  the  trust  agreement  said  trustee  agrees  to  hold  title 
to  the  said  premises  for  the  uses  and  purposes  and  upon  the  trusts 
therein  set  forth";  that  "plaintiffs  unlawfully  confederated,  con- 
spired and  colluded  with  each  other  and  with  the  trustee";  that 
"the  said  trustee  did  .....  execute  and  deliver  to  plaintiffs 
a  deed  .  .  .  ♦  ,  contrary  to  and  in  violation  of  the  terms  of  the 
trust  agreement,"  No  facts  are  stated  In  the  answer  to  show  the 
wrongful  issuance  of  the  deed  to  plaintiffs,  nor  do  the  facts  and 
circumstances  appear  which  constitute  the  fraud  and  conspiracy. 
Standing  by  themselves,  these  allegations  are  mere  conclusions  of 
law.   (Aaron  v.  Dausch.  315  111,  App,  524,  533;  Randall  Dairy  Co. 
v.  Pevely  Dairy  Co..  274  111.  App.  474}  Illinois  Minerals  Co.  v. 
McCarty.  318  111.  Aop.  423,  434;  Nichols  Illinois  Civil  Practice, 
Vol,  2,  Sec,  777.) 

The  averment  in  the  answer  that  plaintiffs*  deed  was 
issued  "contrary  to  and  In  violation  of  the  terms  of  the  trust 
agreement"  is  a  conclusion  of  the  pleader  as  to  the  legal  effect 
of  the  provisions  of  the  trust  agreement.  In  our  opinion  no 
inferences  of  inequitable  conduct  can  be  drawn  from  olaintiffs' 
failure  to  reply  to  the  foregoing  allegations  of  the  answer. 

With  regard  to  the  second  point  urged  by  Homans,  in 
Boddiker  v,  McPartllnTi  379  111.  567,  substantially  the  same  con- 
tentions were  made  concerning  the  alleged  lack  of  necessary 
parties  as  In  the  case  at  bar.  There  the  court  said,  at  page  575: 

"Defendant  has  not  been  prejudiced  by  the  nonjoinder  of  'persons' 
in  possession  and  Judgment  creditors  of  bondholders.  If  it  later 
develops  that  any  other  parties  are  interested  in  the  premises 
plaintiffs  can  make  them  defendants  pursuant  to  section  26  of  the 
Civil  Practice  act," 
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In  their  answer  Homans  name  more  than  300  tenants  as  occupants  of 
the  premises  but  no  reference  is  made  to  the  nature  and  character 
of  their  tenancy.  Whether  they  were  transient  guests  moving  from 
day  to  day  or  bound  by  leases  for  a  definite  term  does  not  appear 
from  the  answer.  Manifestly,  naming  all  of  the  guests  of  a  large 
hotel  as  parties  defendant  In  a  complaint  for  partition  is  not  only 
extremely  difficult  but  In  most  instances  futile,  since  the  guests 
are  constantly  changing.  Many  of  those  named  in  the  complaint 
when  the  suit  is  filed  would  necessarily  have  to  be  dismissed  on  the 
ground  that  they  had  no  interest  Hin  possession  or  otherwise"  and 
the  new  guAsts  added  as.  parties  defendant.  This  at  best  would  be 
an  Interminable  process.  As  pointed  out  in  the  Boddiker  case,  HomaHB 
cannot  be  prejudiced  In  the  instant  case  by  a  delay  in  Joining  the 
tenants  until  after  plaintiffs'  right  to  partition  is  determined. 

Defendants  urge  as  their  third  point  that  the  complaint 
did  not  allege  any  facts  warranting  the  appointment  of  a  receiver 
nor  did  they  pray  for  the  appointment  of  a  receiver.  The  bill  contains 
a  prayer  for  general  relief  and  was  later  supplemented  by  a  petition 
for  the  appointment  of  a  receiver.  The  bill  as  well  as  the  petition 
alleges  many  acts  off  misconduct  by  Homans  in  the  operation  of  the 
hotel.  In  the  case  of  Reliance  Bank  fc  Trust  Co.  v.  Dalsey.  263  111. 
App,  546,  It  is  held  that  a  prayer  for  general  relief  is  sufficient 
to  warrant  the  appointment  of  a  receiver  pendente  lite  before  the 
hearing,  We  do  not  think  that  Homans1  position  on  this  oolnt  is 
tenable. 

As  to  Homans*  final  contentions,  the  evidence  shows  that 
the  plaintiff  B,  H.  Mancou  had  exclusive  management  of  the  hotel 
until  December  8,  1945;  that  he  collected  all  the  rents,  and  that 
there  was  a  monthly  income  of  f 12, 000;  that  he  bought  all  the  furniture; 
when  the  hotel  was  purchased  a  bank  account  was  opened  at  the 
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American  National  Bank  In  the  name  of  "The  Bennington";  that  a  number 
of  other  bank  accounts  were  ooened  by  Mancou  and  subsequently 
closed  by  Sam  Homan;  that  some  time  before  the  Homans  evicted 
plaintiffs,  Sam  Horaan  came  to  the  hotel  at  night  and  wrote  checks 
against  the  hotel  account;  that  on  other  occasions  he  took  money 
from  the  cash  register;  that  on  December  8,  1945  Homan  came  to 
the  hotel  about  8:15  o'clock  In  the  morning  accompanied  by  "two 
short  white  gentlemen  and  two  tall  colored  gentlemen."  Homan 
testified  that  "I  went  with  bodyguards  expecting  trouble;  I  wanted 
to  protect  my  life,  health  and  happiness;  I  got  into  the  inner 
office  by  breaking  the  panel  of  the  door." 

From  a  reading  of  the  reoord  there  can  be  little  doubt 
that  the  conduct  of  Sam  Homan  for  several  months  prior  to  the 
appointment  of  the  receiver  caused  a  serious  disruption  of  the 
operation  of  the  hotel  which  resulted  in  injury  to  plaintiffs. 
The  evidence  amply  Justified  the  chancellor  in  appointing  a 
receiver  to  protect  and  preserve  the  premises. 

For  the  reasons  stated,  the  order  of  January  11,  1946 
appointing  George  Denison  receiver  of  the  premises  in  question 
is  affirmed* 

ORDER  AFFIRMED. 

KILEY,  P.J.  AND  BURKE,  J.  CONCUR, 
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PEOPLE  OF  THE  STATE  OP  ILLINOIS  ) 

ex  rel.  FLORENCE  L.  KLOPFER  and  ) 

HENRY  KLOPFER,  ) 

Appellants,  ) 


v. 

CITY  OF  CHICAGO,  a  Municipal  Cor- 
p oration;  EDWARD  J.  KELLY,  hcyor 
of  City  of  Chicago;  JAMBS  P. 
ALLMAN,  Commissioner  of  Police 
of  City  of  Chicago;  OSCAR  E. 
HEWITT,  Commissioner  of  Public 
Works  of  City  of  Chicago;  L,  M# 
JOHNSON,  Commissioner  of  Streets 
and  Electricity  of  City  of  Chi- 
cago; WALTER  WRIGHT,  Superintendent 
of  Parks,  Recreation  and  Aviation 
of  City  of  Chicago;  and  ARNOLD 
MERBITZ  and  WILFRED  D.  BYRNE, 
doing  business  as  M.  B«  MOTORS. 

Appellees, 


)  APPEAL  FROM 

) 

)  CIRCUIT  COURT, 

)  ' 

)      COOK  COUNTY. 

) 
) 
) 


) 

i 

) 
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MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  their  second  amended  petition  (hereinafter  for  con- 
venience referred  to  as  petition)  relators  sought  a  writ  of 
mandamus  to  compel  the  defendants  in  their  respective  official 
capacities  and  Arnold  Merbitz  and  Wilfred  D.  Byrne,  doing 
business  as  M,  B.  Motors,  to  remove  certain  automobiles,  other 
vehicles,  advertising  signs,  electric-light  fixtures  and  other 
appurtenances  used  by  M.  B.  Motors  for  the  conduct  of  their 
secondhand  automobile  business  on  property  alleged  to  be  a 
public  parkway  on  the  south  side  of  East  73th  street  between 
Stony  Island  avenue  and  the  north-and-south  alley  east  thereof, 
in  violation  of  law.  Answers  were  filed  by  the  city,  its 
designated  officials  and  by  the  Individual  defendants,  certain 
portions  of  which  were  stricken  by  the  court.  Trial  of  the 
cause  resulted  in  a  denial  of  the  petition  for  a  writ  of 
mandamus  and  the  dismissal  of  defendants,  from  which  relators 
appeal. 

Relators  adduced  competent  and  uncontro verted  evidence 
to  show  that  in  1875  and  later  in  1914  there  were  public 
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dedications  of  East  78th  street,  including  that  portion  ex- 
tending from  Stony  Island  avenue  in  an  easterly  direction  to 
and  beyond  the  alley  directly  east  thereof.  Subsequently, 
in  1916,  a  paving  ordinance  established  78th  street  as  26 
feet  wide.  The  street  being  dedicated  as  66  feet  in  width, 
it  would  extend  33  feet  in  each  direction  from  the  center 
of  the  roadway.  The  evidence  further  showed  that  the  distance 
from  the  center  of  the  roadway  to  the  curb  was  13  feet;  that 
immediately  to  the  south  of  the  curb  is  a  side?/alk  six  feet 
wide,  so  that  from  the  center  of  the  roadway  to  the  south  end 
of  the  sidewalk  is  a  total  of  19  feet;  and  that  the  14  feet 
immediately  south  of  the  sidewalk  constitutes  a  parkway  uhich, 
In  turn,  13  a  part  of  the  dedicated  East  78th  street* 

The  only  structure  in  the  area  on  the  south  side  of 
East  78th  street  from  Stony  Island  avenue  to  Cornell  avenue, 
the  first  street  to  the  east,  is  a  large  apartment  building 
situated  adjacent  to  and  immediately  east  of  the  alley 
running  between  the  two  north-and-south  streets.  The  sidewalk 
in  front  is  six  feet  wide  with  a  distance  of  14  feet  from  the 
southerly  line  of  the  sidewalk  to  the  north  face  of  the  build- 
ing. At  this  point  the  sidewalk  immediately  joins  the  south 
curb  of  East  78th  street.  Also  on  the  south  side  of  East  78th 
street  end  in  the  area  immediately  west  of  the  same  alley,  the 
14  feet  immediately  south  of  the  sidewalk  is  unimproved,  and 
the  only  occupancy  of  the  14-foot  strip  Is  that  of  the  defend- 
ants, M.  B.  Motors,  for  display  of  their  automobiles  for  sale 
to  the  public  and  the  maintenance  of  electric-light  poles  and 
advertising  signs.  The  polls  erected  by  the  individual  defend- 
ants are  about  10  to  12  feet  high,  30  to  40  feet  apart,  with 

electric-light  wires  containing  20  or  30  bulbs  illuminated  and 

maintained  by  M,  B.  Motors ♦ 
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In  1943  Merbitz  and  Byrne  submitted  a  written  appli- 
cation to  the  City  of  Chicago  for  a  permit  to  occupy  the 
strip  of  land  7  feet  by  100  feet  on  the  south  side  of  East 
78th  street  between  the  existing  sidewalk  and  the  lot  line 
between  Stony  Island  avenue  and  the  north-and-south  alley 
east  thereof  for  a  period  ot   three  years  at  an  annual  com- 
pensation of  :#o#00  per  /ear,  and  the  city  council  on  December 
15th  or   that  year  passed  an  order  authorizing  the  superinten- 
dent of  compensation  to  issue  a  permit,  pursuant  to  a  motion 
by  one  of  the  aldermen  to  concur  in  the  report  of  the  committee 
on  local  industries,  streets  and  alleys,  which  had  approved 
the  application* 

On  December  23,  1943  a  notice  was  served  on  defendants 
which  referred  to  the  council  order  and  called  attention  to 
the  fact  that  said  strip  of  land  is  a  public  parkway,  and  that 
it  had  been  used  for  some  time  by  M«  B.  Motors  for  storage  of 
automobiles  for  sale  to  the  public;  that  such  use  for  private 
gain  automatically  excluded  the  use  thereof  by  the  general 
public  and  was  inimical  to  the  public  interest;  that  the  demand 
was  made  on  behalf  of  Florence  and  Henry  Klopfer,  as  taxpayers 
and  residents  of  the  City  of  Chicago;  that  Klopfer  had  appeared 
before  the  committee  on  local  industries,  streets  and  alleys 
to  object  to  the  use  of  said  public  parkway  for  private  gain, 
and  had  written  letters  to  the  city  officials  with  respect 
thereto;  and  said  notice  made  a  demand  upon  the  defendants 
charged  by  law  with  the  duty  and  responsibility  of  protecting 
and  safeguarding  the  public  interests  and  public  parkways,  for 
the  revocation  of  the  permit  theretofore  granted,  and  for  the 
immediate  removal  of  the  automobiles  and  other  vehicles  so 
stored  by  M,  B,  Motors  as  constituting  a  public  nuisance  and 
a  purpresture  upon  a  public  parkway,  and  the  notice  further 
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advised  defendants  that  if  the  demand  were  not  heeded,  relators 
would,  within  five  days,  take  appropriate  steps  to  enforce  the 
removal  in  the  public  interest. 

On  December  29,  1943,  after  the  foregoing  notice  had  been 
served,  a  notion  was  adopted  by  the  city  council  to  reconsider 
the  vote  by  which  the  permit  had  been  granted  to  M.  B,  Motors, 
and  to  rerefer  the  order  to  the  committee  on  local  industries, 
streets  and  alleys.  That  motion  was  still  pending  at  the  time 
of  the  trial,  no  further  action  having  been  taken  thereon. 

It  appears  from  the  evidence  that  despite  these  circum- 
stances M,  B,  Motors  has  continued  to  occupy  said  strip  of 
land,  has  erected  thereon  posts  and  poles  as  heretofore 
described,  to  which  are  attached  huge  advertising  signs  setting 
forth  the  business  in  which  II,  B,  Motors  is  engaged,  and  appur- 
tenances which  illuminate  the  signs,  has  paved  the  strip  with 
small  white  stones,  and  stored  and  displayed  thereon  used  auto- 
mobiles for  sale,  and  that  the  officials  of  the  City  of  Chicago 
have  not  ordered  M,  B,  Motors  to  remove  said  property  and  are 
permitting  it  to  occupy  and  continue  to  use  it  for  the  pur- 
poses indicated. 

Defendants  in  their  joint  brief  interposed  the  twofold 
defense  that  (1)  relators  failed  to  establish  their  right  to 
the  writ  o.:  aandamus,  and  (2)  the  doctrine  of  unclean  hands 
precluded  them  from  obtaining  the  remedy  sought.  There  is  no 
merit  whatever  to  the  first  defense,  relators  introduced  plats 
showing  that  East  73th  street  was  dedicated  in  1875  and  1914, 
that  the  dedicated  portions  extended  from  South  Gtony  Island 
avenue  in  an  easterly  direction  to  and  beyond  the  alley  directly 
east  thereof,  that  the  city  accepted  said  dedication  and  adopted 
ordinances  establishing  the  v*ldth  of  the  roadways  and  sundry 
streets,  including  73th  street  at  the  point  in  question,  from 
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which  It  appears  that  the  dedicated  street  was  66  feet  in 
width  and  that  the  distance  from  the  center  of  the  roadway 
to  the  curb  and  over  the  sidewalk  to  the  lot  line  were  as 
heretofore  stated.  Klopfer  supported  the  documentary  evi- 
dence by  oral  testimony  which  was  ^incontroverted.  The  court 
in  its  oral  opinion  entertained  some  doubt  as  to  the  dedica- 
tion, but  the  law  is  clear  that  the  acknowledgment  and 
recording  of  a  plat  in  accordance  with  the  statute,  showing 
streets  and  alleys  therein,  operate  effectually  as  a  deed 
conveying  title  to  the  streets  and  alleys  to  the  city, 
Corbin  v.  B.  &  0.  C.  Term.  R.  R.  Co.,  23?  111.  439 .  Nor 
does  the  law  require  that  evidence  of  title  to  the  land 
platted  be  produced;  the  fact  of  platting  and  acknowledging 
are  acts  and  evidence  of  ownership  (■."au^h.v.  Leech^  28  111, 
483);  and  the  acknowledgment  and  recording  of  such  plat  con- 
stitute a  conveyance  in  fee  simple  of  such  portions  of  the 
premises  platted  as  are  marked  or  noted  as  donated  or  granted 
to  the  public,  and  the  premises  intended  for  streets,  alleys, 
ways  or  other  public  use  are  held  in  the  corporate  name  in 
trust  and  for  the  uses  and  purposes  set  forth  or  intended, 
namely,  for  public  use  as  a  public  way  (eh,  1C9,  par,  3#  111* 
Rev.  Stat.  1043),  When  relators  introduced  in  evidence  survey 
plats  properly  recorded  and  acknowledged,  showing  the  creation 
of  a  66-foot  public  street  known  as  East  78th  street  directly 
east  of  Stony  Island  avenue,  defendants  interposed  no  objec- 
tion thereto,  and  the  exhibits  were  admitted  in  evidence.  They 
include  the  parcel  of  land  in  controversy,  and  under  the  provi- 
sions of  the  statute  and  the  foregoing  authorities,  this  con- 
stituted a  proper  dedication*  Moreover,  the  dedication  was 
accepted  by  the  City  of  Chicago,  In  Needham  v.  Village  of 
Winthroo  Harbor.  331  111,  ?23,  the  court  held  that  approval  of 
a  plat  by  a  village  was  evidence  that  it  complied  with  the 
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statute,  Cuch  approval  was  had  in  the  instant  proceeding. 
It  is  sue ,-ested,  however,  that  because  the  city  did  not 
improve  all  of  the  street  there  was  no  acceptance  uf  the 
dedication.  Kennedy  v»  Town  of  KormaJ.,  359  HI.  306,  and 
Ifcjonald  v.  Stark.  176  111.  4?6,  are  authority  for  the 
proposition  that  a  municipality  will  he  deemed  to  have  accepted 
all  the  streets  and  alleys  of  a  subdivision  where  it  accepts 
the  most  important  streets  or  major  portions  thereof  and  evinces 
no  intention  to  refuse  to  accept  any  of  them.  Furthermore, 
acceptance  may  arise  lay   express  act,  by  implication  from  the 
acts  of  its  officials,  or  user  by  the  public  for  the  purposes 
for  which  the  property  was  dedicated  (4  He ..uiilin  (1943)  on 
Municipal  Corporations  773)$   and  the  paving  and  maintenance  of 
a  street  has  been  held  to  be  an  act  or  acceptance  (1  Elliott 
on  Roads  and  Streets,  p.  19!?',  Consumers  Co.  v.  City  of  Chicago, 
268  111.  113,  Viliqge  of  uinthrpp  Harbor  v.  Gurdes,  257  IH. 
596,  E&aball  v.  City  of  Chicago,  2^3  111.  105).  In  the  case 
at  bar  the  roadway  had  been  paved  and  improve!  and  is  used  by 
the  public,  and  under  the  decisions  cited,  acceptance  cannot  be 
only  as  to  that  portion  occupied  by  the  sidewalk  and  roadway, 
but  as  to  the  entire  66-foot  strip  of  land  shown  on  the  plats 
as  dedicated  to  the  public  lor  use  by  the  public  as  a  street 
and  way. 

The  second  defense  interposed  is  that  the  writ  of 
mandamus  is  an  extraordinary  remedy,  the  issuance  of  which 
lies  in  the  sound  discretion  of  the  court,  and  chat  in  view 
of  ;;lopfer»s  attempt,  as  defendants  characterise  it,  to 
"freeze  out"  II.  B.  Motors,  his  business  competitor,  the  court 
was  Justified  in  exercising  its  discretion  adversely  to  the 
relators.  As  stated  in  the  opening  paragraph  of  this  opinion, 
certain  portions  of  the  answers  were  stricken.  The  stricken 
material  related  to  the  defense  of  unclean  hands.  Notwithstand- 
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Ing  this  fact  the  court  indicated  that  in  his  opinion  this 
appeared  to  be  a  "spite  case,"  and  defendants  still  persist 
in  alluding  to  the  motive  which  prompted  relators  to  institute 
proceedings.  The  doctrine  of  unclean  hands  has  no  application 
to  the  case  at  bar,  because  the  performance  of  a  duty  to  the 
public  cannot  be  refused  on  any  such  basis.  In  BmmmelsMTag 
v.  Hjrsch,  H4  *&*«  39*  79  At3U  3o,  the  eoui't  held  that  where 
a  writ  is  sought  t©  compel  the  perforuunoe  of  a  duty  to  the 
public,  the  writ  should  not  be  denied  because  relator  is 
actuated  by  personal  ill-will  in  filing  the  petition* 

At  the  instance  of  the  court  the  relator  gave  his 
reasons  for  bringing  the  suit.  He  testified  that  he  owned 
considerable  property  within  the  square  block  within  which 
the  premises  are  located,  that  he  is  a  taxpayer,  paying  his 
taxes  promptly,  and  maintains  his  various  enterprises  within 
the  lot  lines.  T.e  find  no  validity  to  the  defense  of  unclean 
hands,  especially  in  view  of  the  fact  that  the  subject  matter 
relating  thereto  was  stricken  from  the  answer  and  thus 
eliminated  from  the  proceeding. 

For  the  reasons  indicated  the  judgment  of  the  trial 
court  should  be  reversed  and  the  cause  remanded  with  direc- 
tions to  issue  a  writ  as  prayed,  and  it  is  so  ordered, 

JUDGMENT  REVERSED  AFD  CAUSE 

3HS  TO 
ISSUE  ...  WBU  OF  IIAirDAMtJS  AS 
PR,,: 

Scanlan  and  Sullivan,  JJ.,  concur. 
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Appellant ,  ) 

v.  )   APPEAL  FROM 

)      MUNICIPAL  COURT 

CHICAGO  HAIR  GOOD8  CO.,  an  )        OF  CHICAGO. 

Illinois  corporation,  ) 

Appellee,  ) 
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MR*  PRESIDING  JUSTICE  MATCHEi'T  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  appeals  from  a  Judgment  for  defendant  on  the 
finding  of  the  court,  in  an  action  of  forcible  detainer  to 
recover  possession  of  premises  in  the  City  of  Chicago,  described 
as  the  south  one-half  of  the  fourth  floor,  Jtnown  as  2635-45 
South  f abash  Avenue.  Defendant  was  in  possession  under  a 
written  lease  at  a  monthly  rental  of  #200.00,  payable  in  advance, 
the  lease  to  expire  August  51,  1945.  The  premises  were  used 
for  storage  purposes*  Philip  F.  W*  Peck  was  agent  for  the 
plaintiff  owner.  His  offices  are  at  506  South  Wabash  Avenue, 
Robert  D,  Smith  was  his  leasing  manager.  Morris  L*  Goldstein 
was  president  of  the  defendant  co  pany,  and  Nathan  L*  Goldstein, 
secretary  and  treasurer. 

Prior  to  the  expiration  of  the  lease,  negotiations  were 
opened  by  the  agent  of  plaintiff  and  defendant  for  the  execution 
of  another  lease.  Smith  says  the  conversations  began  in  June, 
1945*  Morris  Goldstein  says  the  first  conversation  was  some 
time  in  August.  Goldstein  and  Smith  agree  it  was  at  the  office 
of  defendant*  Whatever  the  time,  the  witnesses  also  agree 
the  agent  of  the  owner  asked  $450,00  per  month  rental  for  a 
renewed  lease;  that  Mr*  Goldstein  said  in  substance  defendant 
could  not  and  would  not  pay  that  much  rent.   Smith  says:   MI 
finally  told  Mr.  Goldstein  we  would  g; ve  him  a  thirty-day 
extension  of  his  present  lease,  from  September  1  to  September 
30."  Mr,  Peck  testifies  to  a  similar  conversation  between  him 
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and  Goldstein,  He  gays:   "I  also  spoke  to  him  about  the  lease 
and  he  said  he  would  like  to  have  an  extension  and  I  said 
w©  would  give  him  thirty  days  more  and  he  said,  'Is  that  all 

you  can  give  me?'  I  said,  'That's  all,  up  to '  I  said, 

•We'll  give  you  up  to  the  30th  of  September'  and,  'Veil,'  he 
said,  'if  that's  all  that's  all  then'  or  something  like  that," 
Cross-examined,  Mr,  Peck  said:   "I  told  Mr,  Goldstein  the 
best  I  could  do  was  to  give  him  thirty  days  and  he  said  'If 
that's  all  you  oan  give  me,  I  guess  I  can't  do  anything  about 
it'.  I  told  him  we  would  have  a  lease  made  out  and  forwarded 
to  him."  Morris  Goldstein  says  Smith  said  to  him:   "If  you 
want  it  you  can  stay  there  in  the  meantime  and  I'll  negotiate 
with  the  landlord".  He  says:   "I  said  to  him  (Smith),  'try  and 
get  me  at  least  six  months  time  and  then  I'll  be  able  to  make 
arrangements  to  move  that  stuff,  and  he  said  to  me  he  will  try 
to  do  it."  Goldstein  further  says:   "Mr*  Smith  or  anybody 
else  did  not  talk  to  me  about  this  thirty  day  lease.  He  didn't 
talk  to  me  exactly  about  a  thirty  day  lease  but  told  me  the 
landlord  will  not  give  me  another  year  but  If  they  rent  the 
place,  until  they  rent  it  we  oan  stay  in  the  meantime  for  a 
certain  time." 

On  this  vital  point  of  whether  there  was  a  verbal  agree- 
ment for  a  thirty-day  extension  of  the  lease,  we  have  the 
testimony  of  Peck  and  Smith  against  the  testimony  of  defendant. 
The  preponderance  seems  to  be  in  favor  of  plaintiff.  The 
witnesses  for  her  narrate  the  more  probable  story  and  are 
corroborated  by  facts  in  evidence  establishing  plaintiff's  theory. 

Smith  prepared  a  loft  lease  from  the  owner  to  defendant 
for  a  term  beginning  September  1st  and  ending  September  30,  1945, 
at  a  rental  of  #200. 00  per  month.  The  leases  are  In  the  record 
and  were  mailed  to  defendant  from  Peck's  office  with  a  fetter 
dated  August  30,  1945.  The  letter  was  also  mailed  on  that  dajre. 
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It  said: 


u  «  #  *  ijkg  enclosed  lease  is  for  one  month  from 
September  1st  to  September  30th,  1945,  with  a 
ten  (10)  day  mutual  termination  clause,  and  is 
at  the  same  rate  you  are  now  paying, 

*  *  *  You  will  note  that  the  lease  provides  that 
we  have  the  right  to  show  these  premises  at  any 
time  to  any  prospective  Mw  tenant  and  we  expect 
to  avail  ourselves  of  this  privilege* 

Will  you  also  affix  your  corporate  seal  to  both 
copies  and  along  with  letter  return  same  to  our 
office  immediately  for  signature. 

Very  truly  yours* 

Philip  F.  W«  Peck,  Agent." 


On  the  next  day,  August  31,  1945,  defendant  mailed 
its  check  for  #200,00  to  the  order  of  plaintiff's  agent, 
addressed  to  his  office.  There  was  a  notation  on  the  check: 
"Sept.  1945  Rent%  The  check  was  put  through  the  bank  by 
plaintiff's  agent  September  10,  1945,  and  before  any  reply 
from  defendant  had  been  received*  The  letter  of  Peck  with 
the  duplicate  leases  for  thirty  days  was  received  and  at  once 
sent,  by  order  of  defendant's  president,  to  the  attorney  for 
defendant.  The  envelope  in  which  it  was  received  was  destroyed 
at  the  office  of  defendant, 

Hfptember  12,  1945,  plaintiff's  a  ent  wrote  defendant, 
"Attn.  Mr*  Nathan  L»  Goldstein,  Secretary  and  Treas,": 

"Under  date  of  August  30th,  1945,  I  forwarded  to 
you  lease  for  thirty  days  from  September  1st  to 
September  30th,  1945,  covering  the  3outh  half  of 
the  fourth  floor  of  the  building  at  2635-45  South 
Wabash  Avenue,  Chicago,  Illinois,  at  a  rental  of 
Two  Hundred  Dollars  (#200*00)  for  the  period  of 
the  lease*  This  lease  was  sent  you  after  our 
negotiations  for  a, longer  term  lease  had  failed 
and  was  in  accordance  with  our  verbal  understand- 
ing that  we  would  give  you  an  additional  thirty 
days  in  the  premises. 

Up  to  this  writing,  we  have  not  received  the  signed 
lease  from  you,  but  we  have  received  your  check  for 
#200,00  in  payment  of  the  rent  under  this  lease. 
Will  you  kindly  forward  at  once  the  signed  lease, 
as  we  wish  to  get  this  matter  disposed  oft  Please 
give  attention  also  to  the  other  matters  contained 
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in  our  letter  of  August^  30,  1945. 

Very  truly  yours, 

Philip  P#  ff.  Peek,  Agent," 

Thli  letter  wae  sent  to  defendant  by  registered  mail, 
directed  to  its  office.  The  receipt  of  the  defendant  was 
mailed  September  13,  1945,  and  is  in  wvidence.  It  shows 
with  accuracy  the  possible  speed  with  which  a  letter  from 
one  office  to  the  other  could  be  delivered  by  mail,  Again  there 
was  no  reply. 

These  letters,  the  leases,  the  check  of  defendant  with 
notation  it  was  for  September  rent,  the  destruction  in 
defendant's  office  of  the  envelope  in  which  the  leases  were 
enclosed,  the  failure  of  defendant  to  reply  to  the  agent's 
letters,  we  hold,  establish  the  existence  of  a  new  lease  for 
thirty  days,  ending  on  September  30,  1945,  beyond  a  reasonable 
doubt. 

Having  found  the  facts  to  be  as  above  stated,  the  legal 
problem  is  not  difficult  to  dolve. 

Defendant  argues  his  cause  on  two  theories.  First, 
that  by  holding  over  a  new  tenancy  was  created  for  a  like 
term  as  under  the  old  lease.  The  facts  are  wholly  inconsistent 
with  any  such  inference.  Defendant  cites  Weber  v.  Powers » 
213  111,  370,  382,  The  case  is  clearly  not  for,  but  against 
it*  The  opinion  says: 

"While  the  legal  presumption  of  a  renewal  of  the 
tenancy  from  the  holding  over  of  t  ie  tenant  cannot 
be  rebutted  by  proof  of  a  contrary  intention  on 
the  part  of  the  teaant  alone,  it  can  be  rebutted 
by  proof  of  a  contrary  intention  on  the  part  of 
the  landlord  alone,  or  on  the  part  of  both  parties*" 

There  is  no  doubt  here  the  landlord  had  no  intention 
that  the  holding  over  of  defendant  should  create  a  new 
tenancy  on  the  terms  and  conditions  of  the  old  lease,  and  it 
is  quite  clear  defendant  also  understood  perfectly  that  this 
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was  not  the  intention  of  the  landlord.  In  Condon  v»  Brookv/ayj 
167  111,  90,  the  Supreme  Court  said: 

"Where  a  tenant  for  a  year  or  for  years  holds 
over  after  the  term  expires,  without  any  new 
agreement,  the  landlord,  at  his  election,  may 
treat  such  tenant  as  a  trespasser,  or  as  a  ten- 
ant for  another  year,  upon  the  same  terms  as  in 
the  original  lease.  But  no  such  right  of  elec- 
tion belongs  to  the  tenant,   (Clinton  Wire  Cloth 
fo.»  v,  Gardner t   99  111,  151;  Keegan  v.  Klnnare, 
23  id*  289)." 

To  the  same  effect  is  Woodstrom  v.  Freeman,  159  111. 
App„  340,  342. 

Defendant's  second  theory  is  that  the  facts  as  proved 
created  a  tenancy  from  month  to  month,  which  would  require 
notice  of  thirty  days  to  terminate*  No  thirty  day  notice  was 
served  on  defendant  here.  On  oral  argument  defendant  declined 
to  say  which  of  these  two  theories  it  relied  on.  We  hold  the 
second  untenable  as  is  the  first.  It  is  quite  true  the  mere 
tender  of  a  lease,  unsigned  and  unaccepted  by  the  tenant 
lessee^  would  not  be  binding  on  the  lessee.  It  was  so  held 
In  Walsh  v.  Pallia .  266  111,  App*  341,  and  in  other  cases 
cited.  The  present  case  is,  however,  quite  distinguishable. 
True,  if  a  tenancy  from  month  t©  month  was  created,  thtrty 
days1  notice  by  the  landlord  would  have  been  necessary  to 
terminate  it.  111.  Rev*  Stat.,  1945,  Chap.  80,  §6;  Schilling  v. 
Klein.  41  111*  App.  209,  210.  The  holding  over  here  was  not 
by  agreement  of  both  parties.  The  tenant  could  not  on  September 
1st  create  a  tenancy  from  month  to  month  by  holding  possession 
of  the  premises,  while  also  holding  in  his  hands  a  new  lease 
which,  though  unsigned,  showed  clearly  this  was  not  the  intention 
©f  the  landlord.  Here,  the  defendant  received  the  lease b 
unsigned,  placed  it  in  the  hands  of  his  lawyer,  did  not  reply 
t©  the  letter  or  return  the  leases,  but  sent  a  check  for  the 
September  rent  for  the  amount  named  in  the  new  lease,  which 
was  also  the  amount  paid  under  the  old  one.  This  may  have 
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been  clever  but  could  not  create  a  tenancy  other  than  that 
provided  for  in  the  proffered  written  lease. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  directions  to  enter  Judgment  for  the  plaintiff  and  in 
due  course  issue  a  writ  of  restitution  on  the  Judgment, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

O'Connor  and  Niemeyer,  JJ„,  concur* 
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GIOVANiJl   FIORELLA, 

Appellant, 

v. 

LOUISE  FIORELLA, 

Appellee. 

MR*  JUSTICE  NIEMEYER  DELIVERED 


APPEAL  FROM 

CIRCUIT  COU  T 
COOK  COU  TY. 


THeUpINION  OF  THE  COURT. 


Plaintiff  appeals  from  a  decree  dismissing  his  complaint 
for  divorce,  sustaining  defendant's  cross-complaint  for 
separate  maintenance^  awarding  her  fit  per  week  for  the  support 
and  maintenance  of  herself  and  four  minor  children  and  direct- 
ing that  plaintiff  pay  defendant  an  additional  sum  of  |M 
for  attorney's  fees* 

The  parties  were  married  in  l;j12;  six  children  were 
born,  four  of  whom  were  minors  at  the  time  of  the  trial.  In 
December  1943  plaintiff  filed  his  complaint  alleging  desertion 
by  the  defendant  in  October  1937;  defendant  answered  denying 
the  charge  of  desertion,  and  in  her  cross-complaint,  filed  in 
May,  1944,  for  separate  maintenance  charging  plaintiff  with 
cruelty,  alleges  "That  12  years  ago  the  said  cross-defendant 
left  said  cross-plaintiff  after  the  3ourt  had  placed  him  on 
probation  for  striking  said  cross-plaintiff. "  Plaintiff  idmits 
striking  the  defendant,  and  testified  that  in  March,  1931,  the 
last  act  of  cruelty  found  in  the  decree,  he  struck  the  defen- 
dant was  arrested,  found  guilty,  paid  a  |2|  fine  and  was  put 
on  six  months'  probation;  that  he  then  left  his  wife.  Defen- 
dant and  her  daughter  testified  that  after  the  court  proceeding 
and  the  placing  of  plaintiff  on  probation  the  parties  have 
lived  separate  and  apart. 

Plaintiff  contends  that  because  of  the  allegation  in 
the  croes-oomplaint  that  plaintiff  left  defendant  twelve 
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years  before  the  filing  of  the  cross-complaint,  Vte&t   they 
lived  together  for  one  year  after  the  last  act  of  cruelty 
and  therefore  cruelty  was  condoned*  This  position  is 
untenable*  The  evidence  clearly  shows  that  after  the  acts 
of  cruelty,  committed  in  March,  1931,  the  parties  nave 
lived  separate  and  apart* 

The  allowance  to  defendant  for  the  support  and 
maintenance  of  herself  and  four  minor  children  is  not  excessive. 

The  decree  is  affirmed, 

AFFISITCD, 
Matchett,  P„  J#,  and  O'Connor,  J.,  concur. 
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